Regular Meeting #39 - 2019
Fairfield County Commissioners’ Office
September 26, 2019

Review
The Commissioners met at 8:30 a.m. to review legal issues and pending or future action items

and correspondence. Commissioner Levacy called the meeting to order with the following

Commissioners present: Steve Davis, Jeff Fix and Dave Levacy. See attached sign in sheet for a
list of those present.

e Welcome

e Administration and Budget Update/Carri’s List

a. Highlights of Resolutions

Dr. Brown highlighted two resolutions for the meeting on September 26. We had
a financial resolution to ensure proper payments prior to month end for Juvenile
Court. We had a resolution to appoint Ms. Laura Coholich to the ADAMH Board,

following up on earlier conversations and a vacancy that occurred on September
24, 2019.

b. Administrative, Program, and Budget Update

We set a meeting date with the County Recorder. The Board of Commissioners
received a proposal for funding from the County Recorder relative to ORC
317.321 - Acquisition or maintenance of imaging and other technological
equipment and contract services therefor; proposal to reserve funds. Gene Wood,
County Recorder, proposed to fund the acquisition and maintenance of imaging
and other technological equipment and contract services therefor; and/or to reserve
funds for the office's future technology needs. He requested that $4.00 of the total
fees collected for the filing and recording of a document be placed in the
Recorder’s Equipment Fund (the county recorder’s technology fund).

The proposal was for the period of January 1, 2020, through December 31, 2024.
The amount generated would be about $83,000 annually, and the total fees would
be about $1,040,000 per year, according to the County Recorder. The County

Recorder proposed to purchase new equipment and various maintenance services.

The Board of County Commissioners received the proposal on September 25.
Therefore, a meeting date was set on October 15 (not sooner than fifteen or later
than thirty days after September 25) to meet with the Recorder to review the
proposal.

Following the October 15 meeting, the Board of Commissioners will (no later than
the fifteenth day of December) approve, reject, or modify the proposal and notify
the county recorder of its action on the proposal.

The acquisition and maintenance of imaging and other technological equipment,
and other associated expenses and contract services therefor, are governed by

contracting provisions of the Ohio Revised Code.

Commissioners’ Regular Meeting

A regular meeting of the Fairfield County Board of Commissioners was held on Tuesday,
September 26, 2019 beginning at 8:33 a.m., with the following Commissioners present: Steve
Davis, Dave Levacy, and Jeff Fix. Commissioner Levacy called the meeting to order with the
following Commissioners present: Steve Davis, Jeff Fix and Dave Levacy. See attached sign in
sheet for a list of those present.
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Regular Meeting #39 - 2019
Fairfield County Commissioners’ Office
September 26, 2019

Pledge of Allegiance

Commissioner Levacy asked everyone to rise as able, and he led the Pledge of Allegiance.
Announcements

Commissioner Levacy asked if there were any announcements.
Ms. Elsea reminded everyone to sign in so they can get credit for their trainings today.

Public Comment

Commissioner Levacy asked if anyone from the public who would like to speak or offer
comments.

There were no public comments.

Approval of Minutes for Tuesday, September 24, 2019

On the motion of Jeff Fix and the second of Steve Davis, the Board of Commissioners voted to
approve the minutes for the Tuesday, September 24, 2019 Regular Meeting.

Roll call vote of the motion resulted as follows:
Voting aye thereon: Jeff Fix, Steve Davis, and Dave Levacy

Approval of the Commissioners Resolutions

On the motion of Jeff Fix and the second of Steve Davis, the Board of Commissioners voted to
approve the Commissioners’ Office resolution to approve the appointment of Ms. Laura Coholic
to the ADAMH Board; see resolution 2019-09.26.a.

Discussion: Mr. Fix stated he was excited to have Ms. Coholich join the board. He is impressed
with the number and quality of board applicants. He would like to continue to see more high-
quality applicants.

Dr. Brown thanked Mr. McCullough for his service to the ADAMH Board and commented how
we were all excited to continue to collaborate with him in multiple ways.

Roll call vote of the motion resulted as follows:
Voting aye thereon: Jeff Fix, Steve Davis, and Dave Levacy

Approval of the Juvenile/Probate Resolution

On the motion of Jeff Fix and the second of Steve Davis, the Board of Commissioners voted to
approve the Juvenile/Probate Court resolution authorizing the approval of an advance from the
general fund to #2745 MSY Pool; see resolution 2019-09.26.b.

Roll call vote of the motion resulted as follows:
Voting aye thereon: Jeff Fix, Steve Davis, and Dave Levacy

Leadership Conference

The Commissioners met at 8:37 a.m. for the 2019 Leadership Conference. Commissioner
Levacy called the meeting to order with the following Commissioners present: Steve Davis, Jeff
Fix and Dave Levacy. See attached sign in sheet for a list of those present.

e FEthics — Topics in Review

Mr. Porter and Ms. Fishel led the group in a discussion of ethics. They used a “game
show” model to encourage participation.
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Regular Meeting #39 - 2019
Fairfield County Commissioners’ Office
September 26, 2019

e Proper Public Purpose and Ethics

Dr. Brown reviewed the concept of proper public purpose, documentation of such
expenditures, Ohio Ethics law, and an ethical culture, pointing out the two-factor model
in the packet for the leadership conference. Positive elements for an ethical culture
(which correlates with ethical decisions) are organizational trust, ethical leadership,
benevolent orientation, empathy, and speaking out. Negative elements, which are
important to avoid, are unfairness, management misbehavior, lack of awareness,
selfishness, and fear of retaliation. She reiterated the importance of ongoing discussion
about ethics and questions about ethics.

e Cyber Security Overview

Mr. Mark Conrad reviewed cyber security training and security tips. (Please see the
attachments.)

e Texting and Public Records

Mr. Fishel led the group in a training concerning texting and public records laws. The
sunshine manual is available here: https://www.ohioattorneygeneral.oov/Legal/Sunshine-
Laws.

e Unlawful Harassment

Ms. Stephanie Schoolcraft presented the attached presentation on Harassment and
Discrimination in the workplace.

e [eadership Training- Loss Control

Ms. Stephanie Schoolcraft presented the attached presentation on the use of CORSA Loss
Control Services to Avoid Employment Claims.

e United Way Moment

Mr. Porter encouraged everyone to consider the positive work the United Way and
United Way agencies accomplish within the community.

e Reflections & Closing Remarks

The Commissioners thanked everyone for attending and shared their thoughts on the
leadership conference trainings.

Adjournment

With no further business, on the motion of Jeff Fix and a second of Steve Davis, the Board of
Commissioners voted to adjourn at 11:52 a.m.

Roll call vote of the motion resulted as follows:
Voting aye thereon: Jeff Fix, Steve Davis, and Dave Levacy
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Regular Meeting #39 - 2019
Fairfield County Commissioners’ Office
September 26, 2019

The next Regular Meeting is scheduled for Tuesday, October 1, 2019 at 10:00 a.m.

Motion by: Seconded by:
that the September 26, 2019 minutes were approved by the following vote:

YEAS: NAYS None

ABSTENTIONS: None

*Approved on October 1, 2019 (’\
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September 2019 Leadership Conference Trainings

Last Name First Name Department In Attendace
1 Abner Sarah JFS = '
2 Argondizza Francisco JFS %?
3 Baker Jane Walnut Township
4 Bergstrom Stacey JES SA
5 Boley Lisa DD L,
6 Boone Jill Common Pleas WA K
7 Brooke Stephanie JFS M -cronto
8 Brown Carri Commissioners A g
9 Brown Carric SWCD (="
10 Brown-Thompson [Amy Prosecutor <
11 Bryan Sandy JES ¥ E%_/
12 Cade Holly JFS HAY
13 Caitro Giner Historic Parks Commission
14 Carper Michelle Clerk of Courts %’
15 Clark Corey JFS %&
16 Conrad Mark IT “Z 3
17 Cook Darcy Prosecutor ~
18 Cordle Aunie JFS ( UAAA e
19 Cotner David Greenfield Township e e
20 Crist Mandi Visitation Center "'W-WLM_
21 Culbertson Melanie JFS )
22 Davis Steve Commissioners
23 DiMatteo Daniclle JFS
24 Dowdy Elisa Sheriff
25 Dowdy Elisa Sheriff's Office
26 Downour Pownitev-|Cheryl Engineer
27 Downour Brandi JFS
28 Drake Nikki SWCD
29-Buff— | Seot— | Majer-CrimesHniT
30 Elsea Rachel Commissioners pe
31 Ferbrache Jonathan SWCD ( %
32 Finney Cara JES 1C N
33 Fix Jeff Commissioners i
34 Fortner Sarah JFS \/ W
35 Fox MaryJo JES 4
36 Fox-Moore Donna FACFC
37 Frank Erika JFS LY -
38 Fuhr Jodi JFS Soedi AKY
39 Gall Justin JFS g, AeQO
MAareq dT5
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40 Getz Craig Liberty Township

41 Grant Justin HR /'LT,-_""/
42 Hampson Bart JFS "
43 Henwood David JFS P
44 Hoch Ruth JFS

45 Holt Christina SWCD

46 Holton Laura JFS

47 Horacek Joshua Prosector

48 Humphries Krista JFS

49 Hyme Kathy JES

50 Kaper Michael Treasurer

51 Karns Sharleen JES

52 Keller Dennis JES

53 Kemmerer Ashley JFS

54 Klein Loudan Regional Planning

55 Knight Gina JES

56 Knisley Staci Commissioners

57 Kochis Jon EMA

58 Kochis Heather JES

59 Kosch Lonnie Greenfield Township

60 Laramee Ed Auditor

61 Lester Chad Village of Sugar Grecve

62 Levacy Dave Commissioners

63 Lovas Lori Domestic Relations Court

64 Lucht Chad SWCD

65 Lynch Suzie JES

66 McCoy Amy JES

67 McCullough Todd Dog Shelter

68 Merringer Liz JES

69 Meyer Branden Clerk of Courts

70 Miller Leah JES

71 Neeley Dan JES

72 Nelson Karla JFS

73 O'Keefe Heather JFS

74 Phalen Dave Sheriff

75 Picklesimer Jan JFS

76 Porter Jeff Human Resources

77 Rector Don Utilities !

78 Reed Chad Historic Parks Commission \l !
79 Riddle Kristin JFS UA Lnr
80 Riffle Brett Board of Elections /7
81 Romano Robin JFS

Bt e
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82 Russell Park Veterans Service Commission |

83 Searle Kent Greenfield Township KA zo—C

84 Shoemaker Kelly JES

85 Smith Judge Laura Domest Relations Court A &

86 Smith Jodi JFS Ot Sl

87 Springer Tommy SWCD T

88 Stalter Donna JFS Y s dr—

89 Stang Jacob JFS A —

90 Stanton Casie JES /A W

91 Stemen Harold ESC v BLS

92 Stoneburner Heather JFS v

93 Stoughton Tom City of Lancaster

94 Strickler Cassie HR C P i

95 Szabrak Rick Economic Development an

96 Taylor Joe Village of Lithopolis a 4

97 Thomas Molly JFS Y M
98 Timmer Judge David Common Pleas

99 Turben Kelly 1~ Bs CiAof Couds
100 Uhl Dayvid DD o
101 VanBibber Mindy JFS ML | W
102 Vandevoort Judge Terre Juvenile/Probate Y v J‘L\fmﬂa\&m—d-
103 Varga Kate JES N 7L//z3'¢~.,
104 Varney Dr. Brian Coroner > f
105 Vogel Tony Utilities W
106 Wanosik Elyssa JEFS y
107 Warner Catherine Clerk of Courts Do Lo agut
108 Welker Simon JES K
109 Welsh Patrick JES [ ¥

110 Witt Kyle Prosecutor Z 70

111 Wolfe Karen JFS Y

112 Wyne Dawn Greenfield Township '

113 Younkin Todd Historic Parks Commission Tex
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FAIRFIE

COUNTY - OHIO

Leadership Con

Cybersecurity, Ethics, & CORSA related Training

ference — Part 1, 2019

When: September 26. 2019, 8:30 a.m. - 12:15 p.m.
Location: Wigwam. 10190 Blacklick-Eastern Road NW, Pickerington Sle

Purpose Statement:
The purpose of the Leadership Conference is for county leaders to further the mission of Fairfield
County and improve the organizational knowledge base. This session fulfills three training

requirements (Cybersecurity, Ohio Ethics Law, and Unlawful Harassment) and offers additional,

relevant training.
AGENDA
8:30 am
§:45 am
9:05 am
9:25 am
9:40 am
10:05 am
10:15 am
11:00 am

11:15 am

12:00 pm

12:15 pm

Welcome & Announcements
Cybersecurity Overnview
Texting and Public Records
Proper Public Purpose
Ethics - Topics in Review
Break

Unlawful Harassment

Break

Leadership Training — Loss Control

Reflections & Closing Remarks

United Way Presentation & Adjourn

SERVE » CONNECT

AGENDA

BOARD OF COMMISSIONERS

Commissioners:
Steven A Davis
David L. Levacy

Mike Kiger

County Administrator
Cam L. Brown

Rachel A. Elsea

Carn Brown & Commissioners

Mark Conrad
Marc Fishel

Carn Brown

Marc Fishel & Jeft Porter

Stephanie Schoolcraft

Stephame Schoolcraft

Carm Brown & All Participants

United Way representatives

e PROTECT

e e ——————— e ———e——————
Fairfield County Commissioners’ Office » 210 East Main Street « Room 301 » Lancaster, Ohio 43130
P: 740-652-7090 « 614-322-3260 « F: 740-687-6048 « www.fairfieldcountyohio.gov
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United Way of Fairfield County

September 26, 2019

Fairfield County Leadership:

I'd like to take this opportunity to thank each of you and your staffs for your strong support of
the United Way of Fairfield County. The support goes much further than the contributions
made through payroll deduction or the special events ran to raise money and promote our
campaign. The time donated and passion for those in need truly measure the compassion of

those who lead and work for Fairfield County.

Please let us know if we can assist by providing a presentation to your department to support
your campaign efforts. Contact Beth Craft (bcraft@uwayfairfieldco.org) or myself
(sreed@uwayfairfieldco.org) at (740) 653-0643.

Thank you again! United We Thrive!

Sincerely,

Scott A. Reed, CEO

115 S. Broad St.
Lancaster, OH 43130
(740) 653-0643
www.uwayfairfieldco.org

GIVE. ADVOCATE. VOLUNTEER
United Way fights for the health, education. and financial stability
of every person in every community

LIVE UNITED "
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AP

A resolution to approve certain expenditures in connection with
business meetings and training

WHEREAS, government entities may not make expenditures of public
monies unless they are for a valid public purpose, and two main criteria
demonstrate whether an expenditure if for a public purpose: First, the
expenditure is required for the general good of all inhabitants; second, the
primary objective of the expenditure is to further a public purpose, even if
an incidental private end is advanced; and

WHEREAS, Fairfield County has historically provided for general fund or
local dollar expenditures (and other sourced expenditures, such as grant
expenditures, if in compliance with rules, regulations, terms and conditions)
of simple food or refreshments in connection with business meetings (such
as the Leadership Conferences or training sessions); and

WHEREAS, the general good obtained from the expenditure is efficient
operations and attendance of employees at the business meetings or
trainings, and while an incidental private end is advanced with simple food
purchases, the primary objective is to further a public purpose; and

WHEREAS, the Ohio Attorney General indicated in Opinion 82-006 that
because the determination of what constitutes a proper public purpose is
primarily a legislative function, such decisions *..must be made in
accordance with the procedural formalities governing the exercise of
legislative power. Specifically, the decision must be memorialized by a duly
enacted ordinance or resolution and may have prospective effect only,”

NOW THEREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY
COMMISSIONERS, COUNTY OF FAIRFIELD, STATE OF OHIO:

Section 1. That the Fairfield County Board of approves general fund or local
expenditures (or other sourced expenditures if in compliance with rules,
regulations, terms and conditions) of simple (de minimis) food or
refreshments in connection with business meetings or trainings, including
but not limited to the County Commission hosted leadership conference, JFS
all staff meetings, and Human Resources sponsored trainings.

Section 2. The payment for such expenditures shall be supfported by an
agenda and/or summary of the business meeting or training —-and- shall be
processed within the normal, customary process.

Cc: County Auditor Jon Slater .
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“Bulletin 2004-002
Date Issued: February 25,2004

TO: All County Auditors, Commissioners & Prosecutors
All Independent Public Accountants

FROM: Betty Montgomery
- Ohio Auditor of State

SUBJECT: ' Expendituré of Public Funds for a Proper Public Purpose

This Bulletin i issued as a-clarification to Auditor of State Bulletin 2003-005.
Specifically, our Office has received numerous mqmrcs from coumy officials regarding
the intended meaning of the‘term “]egrslatrvo authiority” as used'in Bulletin 2003-005.
The Bulletin stated in pertinent part, “Thus, to avoid an audit finding, the Auditor of State
will require that expendxtures of public funds for ¢offee, meals, refreshments, or other
amenities have prior authorization by the appropriate loglslmve authority.” There
appears to be a great deal of conﬁrslon surrounding the ‘meaning of “appropriate
legislative authorlty > It is our hope that this Bulletin will serve to address this concern.

Auditor of State Bulletin 2003-005 referred to 1982 Ohio Attorney General
Opinion No. 82-006, which was intended to address the expenditure of funds by local
political subdivisions for the purchase of meals, refréshments and Gther amenities
(flowers, token retrrement gifts, or meritorious sefvice awards) Sp ecrﬁcally, a prior
Auditor of Stato sought clanﬁcatron whether such oxpendltures are supported by a
“public purpose » The Ohm Attomey General indicated in Opmlon 82-006 that because
thc determination of what constitiites a proper ~public: purpose is pnmanly a legisiative
funcuon, such decisions “,.. must be miade in accordance with'the procedm'al formalities
governing the exercise of leglslanve power. Specifically, the decision must bé
memorialized by a duly enacted ordinance or resolution and may have prospectlve effect

only ”

In addmou, Attomoy General Op. No. 82-006 addressed how several terms areto
be viewed, moludmg the terms “legislative bodles ‘and “lcglslanve power » The :
Attorney Genéral opmed that ) )

0.

In its strictest sense the férm “legrslat:ve bodiés" refers'to'the
traditional bodies empowerod to make laws, suoh as Congress,
stite  1égislatures and mnmcrpa.l coiincils. Courts have recognized
.. that the governing bodies of other polmcal subdivisions are-at
trmes called upon to exercise legislative powers or functions..
legislative power can mean something broader than the usual

1
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power to enact laws. A governmental body may be deemed to
exercise 2 legislative function when it promulgates policies,
standards, regulations or rules of general application and
prospective operation and when the body’s decision is
appropriately based on considerations similar to those a legislature
could have invoked....

More recently, Ohio Attorney General Opinion No. 2003-029 addressed the
issue of whether particular county departments may approve their own travel policies.
This opinion was issued in response to-a request by the Athens County prosecutor on
behalf of the county auditor. The Attorney General concluded that that county auditor
does not have the aunthority to establish a travel policy for offices other than his or her
own. The Attorney General stated, “Rather, each county officer, board, or department
may establish a travel policy for the agency’s officers and employees. A board or
appropriate office or department head has the discretion, subject to R.C. 325.20, to set the
specific terms of the policy, including the amount of expenses that may be incurred, and
the nature of the items that may be reimbursed.” And furthermore, “Any travel policy
must, of course, comply with the limitation that public funds may be spent only for a
public purpose.” Atty. Gen. Op. No. 2003-029.

 Inaccordance with the aboye Attorney General Opinions, an independently
elected official has the power to establish his or her own fravel policy. Expenditures
made pursiant to that policy, and made otherwise in accordance with law, are at the
discretion of the independently elected official.

We find it proper to exténd this reasoning in general to the types of expenditures
(meals, refreshments and other amenities) contemplated by AOS Bulletin 2003-005.
However, these officials (county prosecutors, judges, auditors, sheriffs, engineers,
coroners, clerks of county courts, treasurer, recorder) should have written policies that are
in place prior to making expenditures to justify that the expenditures are for a proper
public purpose. The effective date of the policy and any amendments to the policy should
be clearly indicated.

With regard to departments and agencies, for which the Board of County
Commissioners is the proper authority to establish policies and approve expenditures,
these entities should obtain the prior approval of the county commissioners through a
resolution demonstrating a proper public purpose before making the types of
expenditures contemplated by AOS Bulletin 2003-005. We also consider that each
county should determine the manner in which approval for entities under the control of
the county commissioners is to be made. For example, a county may decide that a general
resolution for all such entities is appropriate, or that the policy of each county entity,
department or agency under its control must be approved individually. This may also
inclunde the adoption of a resolution which permits an entire category or categories of
future expenditures for amenities.

142°]



We will andit in accordance with the written policies that are established by each
of the independently elected county officials and by the board of county commissioners
for itself and the entities under its control. However, policies should be writing and in
effect prior to the making of an expenditure. The effective date of the original policy
and the date of any amendment of the policy should be.clearly indicated.

As always, we encourage you to consult with your county prosecutor for gnidance
on any specific concemns that you may have involving the matter of expenditures for a
proper public purpose.

Questions concerning this bulletin should be addressed to the Legal Division of the State

Auditor’s Office at (800) 282-0370.

Betty Montgomery
Ohio Auditor of State

GvS
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Bulletin'2003-005
Date Issned: O?ctélpsr zo, 2003 | a

TO: All Contnly Auditors, Cominissioners & Prosecutofs ‘
All City Auditors, Finance Directors, Council Members & Treasurers
All Independent Public Accountants ; '
All School District Treasurers
All Township Clerks & Trustees
All Village Fiscal Officers, Council Members & Clerks

SUBJECT: Expenditure of Public Funds/Proper “Public Purpose”

As you may know, government entities may not make expenditures of public
monies unless they are for a valid public purpose. This Bulletin addresses the
requirements necessary to ensure that an entity’s expenditure of public funds is for a

proper public purpose. ) ) =

Ohio Attorney General Opinion 82;0_06,"which is attached for reference, addresses
the expenditure of funds for public purposes. This opinion, citing the Ohio Supreme
Court case of State ex rel. McClure v. Hagerman, 155 Ohio St. 320 (1951), provides
guidance as to what may be construed as a public purpose. There are two criteria that
demonstrate whether an expenditure is for-a public purpose. First, the expenditure is
. required for the general good of all inhabitants. As stated in McClure, “[g]enerally, 2
public purpose has for its objective the promotion of the public health, safety, morals,
general welfare, security, prosperity, and contentment of all the inhabitants ....” 1d. at
325. Second, the primary objective of the expenditure is to further a public purpose, even
if an incidental private end is advanced. ;

The determination of what constitutes a public purpose is primarily a legislative
function. As such, the decision to expend public funds ... must be made in accordance
with the procedural formalities governing the exercise of legislative power. Specifically,
the decision must be memorialized by a duly enacted ordinance or resolution and
may have prospective effect only.” 1982 Op. Atty. Gen. No. 82-006 (emphasis added).
With due deference to local control generally, the Auditor of State’s Office will only
question expenditures where the legislative determination of a public purpose is
manifestly arbitrary and incorrect. The Auditor of State’s Office does not view the
expenditure of public funds for alcoholic beverages as a proper public purpose and will |
issue findings for recovery for such expenditures as manifestly arbitrary and incorrect.
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Thus, to avoid an audit finding, the Auditor of State’s Office will require that
expenditures of public fimds for coffee, meals, refreshments, or other amenities have
prior authorization by the appropriate legislative anthority. If such prior authorization
has been given, the Auditor of State’s Office will not question the expenditure in the
course of an andit unless there is a clear indication that the legislative determination is
arbitrary and incorrect. Please note, however, the use of public funds to purchase
alcohol will be considered arbitrary and incorrect and will be cited by the Anditor
of State’s Office.

Also note, for offices that do not have a legislative approval process for these
types of expenditures, these principles still apply.

Questions concerning this bulletin should be address to the Legal Division of the
State Auditor’s Office at (800) 282-0370.

Sincerely,

Betty Mont,t;f:)l:nerj,'i i
Chio Auditor of State

LV
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| Syllabus:

1. ‘Coffee, meals, refreshments and other amenities are fringe benefits which
may properly be provided by units of local government to their employees asa
form of compensation, if authorized by the ofﬁceror body having the power to
ﬁxtllecampensatxon of such employees

2. Municipal fands may be expénded to purchase coffee, means, refreshments
orother amenities for mumcipal ofﬁcers, employees or other persons, if the
leg:slanvebndy ofthe mumcrpahty has determmed that such expenditures are
necessary to furthera pub]m purpose and ifits determmatlon is not manifestly

: arbm'ary or unreasonable

3. The govm:mg body ofa poht:cal subdivision otherthan amunicipality
may expend publ:c funds to purchase coﬂ"ee, meals, refreshments and other
amenities for its ofﬁcers orcmployees or othm'persons ifit determines that
such expend:tures atenecessa:y to perfoxm a function orto exercise a power
expressly conferred upon itby staite ornecessarily lmphed therefrom and if
itst determination isnot manifestly; arbm'ary orunreasonable.

4.’ Smcethe dﬂclSIDIl to expend public fundsto purchase coffee, meals,
" reffeshments or other amenities isa legxslanvedeclsxom [*2] it must be
2 memonahzedby aduly enacted ordmance orresolution and may have
prospecnve eﬁ'ect only.

Requestby: Willizm J. Brown, Attorney General

Opinion: .

_TheHonorableThomasE Fergnson - _
'Aud:torofState " .

" '88 East Broad Street,Sth Flonr o o '

Columbus, Ohio 43215

e
7

- have bcfore meyour requestto clanfy two opmmns ofﬂ:us office which
address the expaud:tme ofpubhc funds by local pohhcal subdivisions for the
pm'chase ofmeals, reﬁeshmenm andoﬂ:lerarnemhes for public oﬁ?mers ;and
ployees. chr speclﬁc quesnons aréas fnllows
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217"



ATTORNEY GENERAL OAG 82-006

1. Istheanalysis set forth in 1981 Op. Att’y Gen. No. 81-052 applicable to
units of local government other than boards of education, thus enabling them to
provide coffee, meals, refreshments, and other amenities to their employees as
fringe benefits?

2. Does the analysis set forth in 1975 Op. Att’y Gen. No. 75-008 correctly
require that under no circumstances may public moneys be exp ended by a
political subdivision for meals, refreshments or other amenities for officers and
employees of the political subdivision or third parties, in the local area?

3. Ifthe answertothe preceding question is in the negative, what criteria
should be applied by the Bureau [*3] of Inspection and Supervision of Public
Offices in determining, as required by R.C. 117.10, whether “public money has
been illegally expended” as a result of such expenditures?

You have indicated that your first question arises as result of paragraph
three of the syllabus of 1981 Op. Att’y Gen. No. 81-052, which states: “Aboard
ofeducation, pursuant to its general power to compensate its teaching
employees, may expend public funds to provide its teaching employees with free
Iunches at the school cafeteria or with cash payments for early retirement or
for longevity of tenure with the employing schoo! district.” Your specific
question is, therefore, whether employees of the various public employers
throughout the state may be given fringe benefits, such as coffee, meals, and
refreshments, as part of their compensation.

My conclusion in Op. No. 81-052 that a board of education could expend public
funds to provide its teaching employees with certain amenities or benefits
rested in large part on the Ohio Supreme Court’s-decision in Ebert v. Stark
County Board of Mental Retardation, 63 Ohio St. 2d 31,406 N.E.2d 1098 (1980).
As ] noted in Op. No. 81-052, the Ebert court [*4] spoke in general, unlimited
terms and the rationale in Ebert, accordingly, “necessarily extends to any
creature of statute and establishes the proposition that the power to employ
includes the power to fix any fringe benefit— absent constricting statutory
authority.” n1 Op. No. 81-0552 at 2-202.

nl Irecently noted, however, one exception to this general rule. In 1981
Op. Att’y Gen. No. 81-056 I opined that Ebert does not extend to state agencies
since the General Assembly has not given individual state agencies the power to
determine the compensation payable to their employees.

Of course, because a municipality is not a creature of statute, the analysis
in Ebert does notapply to the fixing of compensation by a municipal corp oration
forits employees. Because compensation is a matter of substantive local
self-government, amunicipal ordinance conceming compensation of municipal
employees would supersede any statutory provision in conflict with the
ordinance. See Northern Ohio Patrolmen’s Benevolent Association v. City of
Parma, 61 Ohio St. 2d 375, 402 N.E.2d 519 (1980). The rationale'set forth in Op.

March 1982
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No 81-052 does not, fnerefore, apply io mumelpalmes [*5] as arestnctlon

In order fo answeryour ﬁrst questlon, iti xs neeessa.ry m determine whether
meals, reﬁ'eshmems and otheramenm$ n2 (mcludmg coffee) are fringe
benefits whxch may properly beprovzdedto employees ofTocal govemiment units
as eompensatlon,” provlded, of cauirse, that there are no constricting statutory
.prov;sxons AsInoted in 1977 Op Att’y Gen. No. ‘}'7-090 therelsno precise
stamtop* orcommon law deﬁmtton ofﬁxeterm “ﬁmge benefit” as melates to
public employees I md.rcated ﬂ:erem, however, that a fringe heneﬁt is
commonly mderstood to mean somethmgthat mpmwded atthe expense ofthe
employerand is miendedm darecﬂy beneﬁtﬂm employee so as to induce him to
continue his current employment. Madden V. Bower, 20 Ohio St. 2d 135,254 -
N.E.2d 357 (1969). 1 am unable to be any,more | precmeatthlsnme Idonot,
however, behevethxs nnpreclslon is problemanc with respect to your inquiry,
since Iam oonﬁdentthatﬁlere is httIe room for doubt i in coneludmg ﬂ:atthe
ﬂhxstratwe amemhes setforth myourrequeet areprope:ly wewed as ﬁ-mge
beneﬁts when provxded by an [%6] employer asan mducementto his employeesto
continue theu- current employment. See, e.g. 1981 Op Att’y Gen, No 81-082
(dcntal and eye care insurance asa ﬁ-mge beneﬁt), 1981 Op Att’y Gen. No.
81-052 (ft:ee hmches ami eash paymenis forearly retlremetlt or for longevzty of
tennreasﬁ'mgebeneﬁts) . : ,

. . n2 Aﬂerwcelmgyom;request,lcontaeted your office to seek
clanﬁcatlon ofwhatmagbtbe encompassed by the term “otheramemtxes.” Itis
my understandmg that this term was intendedas areference to suchnon—food

. itemsas. ﬂowexs for, s:ck empioyees or: relalwes of employees, token retirement
glﬂs,ormentenons semee awards " L

In responseto ycmrﬁrst mqun'y, itis, ﬂlexefore, my pmonﬂmteeﬂ‘ee,
meals, reﬁeshments and oﬂleramemtzes are fringe beneﬁts Which mayproperly
be prowded by umts oﬁoeal govemment to their employees asa form of

" compensation, provided thatﬁlele isno overriding statutmyrestnctmn tothe
confrary. Ofeourse, in order’ for such benefits to be properly. prowded, they
mustbe proper]y authorized by the leeal ofﬁeea'or body havmgthepowerto fix
the compensation for such employeee, and should be umformly granted [*7] to
all similarly:s situated employees. SeeBerenguﬁ'v Dunlavey, 352 F. Supp. 444

. (D Delaware 1972), vaca“ted as moot, 414 U. S. 895 (19?3), Op. No, 81-082.

G Yourseeond quesnon seelcs clanﬁeat:en ofthe cn'emnstanees underwh:eh a
pohﬂcal subdmsmn 1 may expendpubhemoneys ﬁ)rmeals, reﬁeshments and other
amenities for its ofﬁeets, employeee or third part:es. Since; Ihave aheady

- dlseusssd in response 'to your first questlonﬂ:e Iegal basns forprowdmg such
amemﬁes to employees asa form of compensanon, 1 shall assume for the
purposee of thisi  inquiry t thatthese amemtzes arer not mtendedm be pmwded to
the employees of’ ﬁ1e po]:t:eal sub division asa form ‘of compensation,

‘a9 CITN TR
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You specifically seek clarification of Op. No. 75-008, where I concluded that
aboard of education may not expend public funds for lunches or dinners for
persons attending a local meeting of such board. Only two factual assumptions
were evident in that opinion, First, the meals were being provided to members
of the board of education, who are public officers. Second, the meetingsin
question took place in the home destrict and did not involve travel away from

“headquarters. Assuming [*8] no additional facts, I still am of the opinion
that the provision of meals in such situation would not constitute a valid
public purpose. This isnot the same as saying, however, that under ro
circumstances may public moneys be expended by a political subdivision for
meals, refreshments or other amenities, in the local area.

You have asked what criteria should, then, be applied in determining, as
required by R.C. 117.10, whether “public money has been illegally expended” asa
resultof such expenditures. The relevant inquiry is whether the expenditure in
question constitutes a “public purpose.” Unfortunately, the problem of deciding
what constitutes a public purpose has always been difficult. The courtshave
attempted no absolute judicial definition of a public purpose but have left each
case to be determined by its own peculiar circumstances. The Ohio Supreme Court
has, however, offered the following general gnidelines to be applied in
determining whether a particular expenditure constitutes a public purpose. State
ex rel. McClure v. Hagerman, 155 Ohio St. 320, 98 N.E.2d 835 (1951). First, the
test is whether the expenditure is requird for the general good of all the [*9]
inhabitants. “Generally, a public purpose has for its objective the promotion of
the public health, safety, morals, general welfare, security, prosperity, and
contentment of all the inhabitants....” Id. at 325, 98 N.E.2d af 838. Second, if
the primary objective is to further a public purpose, it is immaterial that,
incidentally, private ends may be advanced. Third, the determination of what
constitutes a public purpose is primarily a legislative function, and a
legislative determination of a public purpose will not be disturbed except where
such determination is palpable and manifestly arbitrary and incorrect. Asked to
consider whether a munieipal corporation could expend its funds to pay the cost
of membership in an association of municipal finance officers, the McClure court
summarized the proper inquiry as follows:

“There is no universal test for distinguishing between a purpose which is
public or municipal and, therefore, a proper object of municipal expenditure and
one which is private and, therefore, an improper object to which to devote
public money. Each case must be decided in the light of existing conditions,
with respect to the objects sought to be accomplished, [*10] the degree and
manner in which that object affects the public welfare, and the nature and
character of the thing to be done; but the court will give weightto a
legislative determination of what is a municipal purpose, as well as widespread
opinion and general practice which regard as city purposes some things which may
not be such by absolute necessity, or on anarrow interpretation of
constitutional provisions. * * * It has been laid down as a general rule that
the question whether the performance of an act or the accomplishment of a
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specific purpose constitutes a ‘public purpose® for which municipal funds may be

T mmmmmmmmmmmm = =T

courts will not assume to substitute their judgment for that of the authiorities
unless the Iatter’s exercise of Judgmcnt or discretion is shown'to have been

lmquastlonably abused.” '

McClure, 155 Ohio St. at 325-26, 98 N.E.2d at 838 (quoting 64 C.J.S. 334, 335, §
1835b) Thus, the provision of meals, refreshments or other: amemncs, although
invariably conferring apnvatc benefit, may bc ape:mmsible expcndmlre of
pubhc ﬁmds, ifthe Jegistative auﬂ'lontyhas detcnnmed thatthe expendlmre
[*11]is necessary to furthera public purpose. . Confronted with a situation in
which such a legislative detennmahon has been made, youmay not find that
public money has been illegally expended, within the meaning of R.C. 117.10,
unlessyou have reason to believe that such determination is““palpable and
manifestly arb1trary and incorrect.”” McClure, 155 Ohio St. at 325, 98 N.E.2d at
838 (quotulg 37Am Jur. 734-35, § 120). On'the otherhand, ifyou have reason
to believe: thatthc legislative body has abused its discretion in dete;mmmg

that a public pnrpose has been served by the cxpsndlmes in question, then it
xsyomdutytomakeaﬁndmgmaccordancemthR.C. 117.10 sothata court

mayrewewthemattcr

) Reference is made thmughom the ibregomg analysm tothe qucshon conferred
upon “legislative bodies™ to detmnewhatconsutm a pubhc purpose. This
tenmnology is zmderstandab]e becanse the pubhcpurpose cases have
trad:tmnally been ooncemed with the powerofmumcxpahues to undeﬂxke
certam finctions. Iundemtandyow prwent mqulry tobe broadcr, !lgtfgver,
subdmsnons Iti is, [*12‘] therefore, neoessary to detemxme wheﬂ:erthe term

) “Iegjslauvebodm” can encompassthe govammgbodm in poht:oal
subdmsxons otherthan mumcxpahues s -

. In its strictest sensethetenn“lcgislanve bodx&s”refers fo t’ne ,
traditional bodiés empowgred to make laws, such as Congress, state Jegislatures
and municipal councils. Courts have recognized, however, that the governing
bodies of other political suhdivisions are at times called upon to exercise
leglslaiwe powers or functions. Forexample, in Stein v. Erie County .
Commissioners, 16 Ohio Misc. 155,241 N.E.2d 300 (C.P. Erie County 1968), the
courtheldthat, when crmnngaregloml airport autlmﬂty under the provisions
of R.C. Chapter 308, the county commissioners wereacting malegls!anve
capaclty Snmﬂarly, in Mozgan County Comm:ss:on v. Powell, 292A1a. 300, 305,

" 293 So.2d 830, 834 (1974), the cdurt held that, “[1]n the aspectof
appropriating money from the county treasury, a county governing body must be
deemed as exercising a legislative power.” Similarly, the adoptionofzoning
ordinances and maps is traditionally regarded as a“leg:slatzve act.” See, e.g.,
County of Pasco v. J. Dico, Inc., [*13] 343 So.2d 83 (Fla. App. 1977); Board of
Supervisors v. Lerner, 221 Va. 30,267,8.E.2d 100, (1980). One court has founda

~_ board of educanon to be a “lcgaslanve bndy ”Andeelv Woods 174 Kan. 556,

h March 1982

AL o h

¢SG



ATTORNEY GENERAL 0AG 82-006

258 P2d 285 (1953). In Allstate Insurance Co. v. Matropolitan Sewerage
Commission, 80 Wis.2d 10, 258 N.E.2d 148 (1977), the court held that the
decisions of a matropolitan sewerage commission with respect to planning and
designing sewer systems were “Jegislative acts” for which the commission was.
immune from tort liability. As these cases suggest, legislative power can mean
something broader than the usual power to enact laws. A governmental body may
be deemed to exercise a legislative fimetion when it promulgates policies,
standards, regulations or rules of gerieral application and prospective operation
and when the body’s decision is appropriately based on conisiderations similar to
those a legistature could have invoked. Board of Supervisors v. Department of
Revenue, 263 N.W.2d 227, 239 (Towa 1978).

Relying on this broader definition of what constitutes a legislative
furiction, I find no reason to restrict the public purpose analysis, illustrated
byMeClure, [*14] to municipalities only. It is my opinion that adecision
properly made by the appropriate governing body ofa county, township, school
district or other political subdivision to expend public finds to provide
coffee, meals, refreshments or other amenities is tobe subjected to the same
analysis. This doesnotmean, however, that other politi¢al subdivisions are on
exactly the same footing a municipalities. Political subdivisions other than
municipalities are creatures of statute and have only such powers as are
expressly granted ornecessarily implied. See, e.g., State ex rel. Shriverv.

Board of Commissioners, 148 Ohio St. 277, 74 N.E.2d 248 (1947) (board of county
commissioners, as creature of statute, has only powers expressly conferred by
statute). Consequently, such political subdivisions may make “legislative™

decisions only with respect to matters in which they have been authorized to act

by the General Assembly. The provision of meals, refreshments and other

amenities by such political subdivisions is permissible, therefore, only ifthe

goveming body hasreasonably determined that the provision of such amenities is
necessary to the performance of a function [*15] or duty orto the exercise of

a power expressly conferred by statute or necessarily implied therefrom. See

1930 Op. Att’y Gen. No. 2170, vol. II, p. 1241.

Additionally, since the decision to expend public funds for meals,
refreshments or other amenities for persons other than employeesisinasense a
legislative decision, it must be made in accordance with the procedural
formalities governing the exercise of legislative power. Specifically, the
decision must be memorialized by a duty enacted ordinance or resolution and may
have prospective effect only. See Department of Revenue, 263 N.W.2d at 239.
See, e.g., McClure, supra.

In specific response to your questions, it is, therefore, my opinion, and you
are advised, that:

1. Coffee, meals, refreshments and other amenities are fringe benefits which
may properly be provided by umits oflocal government to theiremployeesasa
form of compensation, if authorized by the officer or body having the powerto

fix the compensation of such employees. 1082
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2. Municipal funds may be expended to purchase coffee, meals, refreshments
" ~"orotheramenities for municipalofficers;employeesorotherpersons;ifthe. -~ -~ -
legislative [*16] body of the municipality has determined that such
expenditures are necessary to further a public purpose and ifits determination
is not manifestly arbitrary or unreasonable.

3. Thegoverning body ofa political subdivision other than a municipality
may expend public funds to purchase coffee, meals, refreshments and other
amenities for its officers or employees or other persons if it determines that
such expenditures are necessary to perform a fimction or to exercise a power
expressly conferred upon it by statute or necessarily implied therefrom and if
its determination is not manifestly arbitrary or unreasonable.

4. Since the decision to expend public funds to purchase coffee, meals,
refreshments or other amenities is a legislative decision, it must be
memorialized by a duly enacted ordinance or resolution and may have

prospective effect only.
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Common Findings for Recovery
Proper Public Purpose & Documentation

» Example: During the audit period, purchases
were made from the Academy’s bank accounts for
which supporting documentation was not on file -
and approval of the Goveming Board could not be
verified. The following transactions were

unsupposted:
- Food -$1,600 ~ Retall - $25,000 !
~ Gasaling - $5,000 - IntametiComputer - $5,200
- Travel - $12,000 - Cofl Phane - $9,200

- Fed Ex~ $1,100 ~ Uthtities - $1,700
P T

¥E7 Dave Yos s additar s e

Common Findings for Recovery
Proper Public Purpose & Documentation

« Example: During the audit peticd cash withdrawals
were made from the Schaol's bank account for which
supporting documentation was not on file and
approval of the Goveming Board could not be verified.
A tota! of $27,200 In ATM withdrawals and checks
made payable to “cash” were unsupported.
Think about who would ke liable for this.
How could documentation have changed the
outcome?

PR T D

L7 Duve Yost vowu.auditar 47, e oh e

Common Findings for Recovery
FProper Public Purpose & Documentation

+ Example: During the audit perdod payments were
made to Bob Jones in the amount of $9,257. No
employment records could be located for Bob Jones,
and the puipose of the payments was not clear.
Additionzlly, no Goveming Board approval could be
located.
Was Bob Jenes a contractor or consultant?
Agalni, documentation was essential.
« When re-creating fiscal records, it is often Impossible
to deterrnine the purpose of an-expenditure.
-‘?‘.’ -‘D.I\t'\'ll::‘l Cawrauditor sy e e

.
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portion of the improvement to be financed by assessments. Therefore, in specifie
answer to your question, the cost factor in the cost-benefit ratio found in R.C.

Chapter 6131 inéludes ‘only- those costs’ which.are to be assessed against thie owners
of land which {s'benefited by the Improvement;. = » s s
g . A . - . . L
Therefore, it is'my opinion; and you are advised, that: )
L . A board of eounty commissioners may expend funds it recelves
" - through ‘the Federal Community Development- Program to
+ construct a dralnageimprovement. - o U .t
2. The:cost factor In the cost-benefit analils required by R.C.
Chapter 6131 includes only thosé costs which are to be assessed
egainst landowners pursuant to that Chapter.

§ i .
" OPINION.NO, 82-008 o a b wd
Syllabus:' < - .

L. Coffée, mesls, refreshments ‘and -other, amenities. are_fringe
benéfits which may properly bé provided by units of. l6eal
government to their employees as a form of eompensation, if
authorized by the officer or body having the power to fix the

- compensation of such employees. - - -~ % . . =~ .
2 'c -r . # '-i,.... = - T ’

d o A H & y - T -
s 2. Municlpal funds'may be .expended-to purchase coffee; meals, -
. * .. pefreshments' of' other - amenities: for~ munieipal ) officers,
~employees*.or’ other ‘persans, -if -the.-legislative-body ‘of “the-
municlpality' hag: determined that: -such:iexpenditures —are
.+ necessary.to. further a‘public purpose and'if its determination is
not manifestly. arbitracy or unreasonable;'. - Cone i

v3; The,governing. body.of a political subdivision other.than a
» . : municlpality'may expend public funds to-purchase coffee, meals,
. refreshments and:other amenities for its-officers or employees or
other persons.if- it determines that such. expenditures.are
necessary to perform:a function or to'exercise a power expressly
_-conferred upon it by statute or necessarily implied therefrom and. . <
if its determination' Is not-manifestly arbitrary or unfeasonable, -
S SRR X DTN LN
4. Since the decision to expend public funds-torpurchase.coffee,
meals, refreshments or other amenities is a legisiative decision,
4 . {t- must< be-'memorialized . by -a -duly- enacted ordinance: or-
v < pesolution and:may have prospective effect only. <

~

" .

e 0 )

SR . 'v.“ o I‘:-'.-‘ i S S W W oot
To: . Thomas E:Forguson, Audltor of State, Columbus, Ohlo . e %
By: Wililam J. Brown, Attorney.General,-March 1,:1982:. . -~ -

"1 hve before: i your Teqiest to'elarify two:oplnidis of this offige which
dddress the éxpenditié” of ‘public -funds by loeal’politieal ‘subdivisions* for- the
purchase of meals, refreshments, and other amenities for public officers and
emplgygpg‘. Your specific quﬁ;tiansqarg as follows:
<R 1 ba T | L s e MrLdT M L, e T L T Lo,

vy, «Ys" the anflysis’set forth<inv1981° Op: Attly ‘Gen: “No, 81-052
", * ‘gpplieablé to units of‘localgovernment other thén boards:of--
education; .thiis ®enabliig thém- to ‘provide coffee, " meals,
re.tr:ghmeuts, and-other amenities to their employees as fringe

" benefits? ¢ e & R 0 se gt

vt %t o
- T .. . U R S = . ‘o
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3. Does the znalysis set forth in 1975 Op. Attly Gen. No. 75-D08
correetly require that under no eircumstances may publie moneys
be expended by a political subdivision for mesls, refreshments or
other amenities for officers and employees of the political
subdlvision or third parties, In the locel area? ' .

3. If the answer to the preceding question Is in the negative, what
criteria should be applied by the Bureau of ection and
Supervision of Public Offices in détermining, as required by R.C.
117.10, whether “public money has been illegally expended" as a
result of such expenditures?

You have indicated that your first question arises as a result of paragraph
three of the syllabus of 1981 Op, Att'y Gen, No. 81-052, which states: "A board of
edueation, pursuant to its general power to compensate its teaching employees,
may expend publie funds to provide its teaching employees with free lunches at the
sehool cafeteria or with cash payments for early retirement or for longevity of
tenure with the employing school distriet.” Your specifie question is, therefore,
whether employees of the various public employers throughout the state may be
given fringe benefits, such as coffee, meals, and refreshments, as part of their
compensation,

My conclusion in Op. No, 81-052 that a board of education could expend publie
funds to provide its teaching employees with certain amenities or benefits-rested in
large part on the Ohio Supreme Court's decision in Ebert v. Stark County Board of
Mental Retardation, 63 Ohio St, 2d 31, 406 N.E.2d 1698 (1980). As I noted in OE;
No. 81-052, the Ebert court spoke in general, unlimited terms and the rationale
Ebert, aecordingly, "necessarily extends to any creature of statute and establishes
the proposition that the power to employ i.l'lclrl.'IPeS the power to fiz any fringe
benefit—abgent eonstricting statutory authority,” Op. No. 81-052 at 2-202.

Of eoursd, because & munielpality is not a creature of statute, the analysis in
Ebert does not apply to the fixing of compensation by a munieipal eorporation for
Its employees. Because compensation is a matter of substantive local self-
government, - munjeipal ordinance. concerning compensation of municipal
employees would supersede any statutory provision in confliet with the ordinance.
See Northern Ohio Patrolmens Benevolent Association V. City of Parma; 61 Ohio
St, 2d 375, 402 N.E.2d-519 (1980). The rationale set forth in Op. No, 81-052 does
not, therefore, apply to munjeipalities as a restriction on their authority to
compensate municipal employees.

In order to answer your first questiap, it is necessary to determine whether
mesls, refreshments and other amenities” (including coffee) are fringe benefits
which may properly be provided to employees of loeal government units as
veompensation,” provided, of course, that there ere no constricting statutory
provisions, As I noted in 1977 Op. Att'y Gen. No. 77-080, there [s no precise
statutory or common law definition of the term “fringe benefit" as it relates to
public em . Tindicated therein, however, that a fringe benefit (s commonly

understood to mean something that is provided at the exrense of the employer and’

is intended to directly benefit the employee so &s to i-duee him to continue his

11 recently noted, however, one exception to this general role. In 1981 Op.
Att'y Gen. No. 81-056 I opined that Ebert does not extend to state agencies
since the General Assembly has not given individual state agencies the power
to determine the conipensation payablé to their employees,

Zatter receiving your request, I contacted your office to seek clarification of
what might be encompassed by the term "other amenities. It is my
understanding that this term was intended &5 & reference to such non-food
items as flowers for sick employees or relatives of employees, token
petirament gifts, ar meritorious service awards,

/SS
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current employment. Madden v. Bower, 20 Ohlo St, 2d 135,.254 N.E,2d 857 (1969).
am uable to be any more precise at this time. I do not, however, belleve this
imprecision is problematie with resp your inguiry, since I.am confident that
there (s little room for doubt i eonoludlng thst the illustrative amenities set forth
in your request are * properly. viewed, &s t;;inge banems when, ,provided by an
employer, dgan ifiducement to his’ employees o continue thelr currént. employment,
See, e.g., 1981 Op; Att'y_ Gen, No, 81-082 (dertal dnd eye care insurance es a fringe
ﬁ'eﬂ&"lsm Op.'Attly.Gen. 'No. ‘81-052 (free lunches and cash payments for early

retirement or for hmgevlty ot tenire sa !.’ringe beneﬁts) P

In response to your ﬁrst lnqujry, it therefor my opinion thxt coffee,
meals, refreshments and other amenities are fringe benefits which may. properly be

provided ; by . units: of- Joeal ' government to their employees -as- & "form of
compensaticn,. provided that there.is:no overriding.statutory restrictlon to the
contrary. Of course, in-order for such-benefits to'be:properly:provided, they must -
be properly authorized' by the!local officer. or body having the power 'to fix the
;tglnapmad onmtor .such S:euu:al oyees, and shggga be' mi;ormly granted tc; all’

ted employees, Berenguer v. Vi 52 P. Supp.-444 D. Delnware
19?2}. Uacated ns m@‘ g U.B. 896 ﬁs'.'aﬁ Op. No. 81-082. S

"3 i

Yoin- seeono question seeka cla.rif‘ eotion of the eircumsf.aneea under which a
politleal subdlvision may esrpend public moneys for meals, refresiments and other
ameénities-for™ its ofticers, “émployees: or thied parties. Since. Ihave- elready
discussed in. response’ to your first question-the' legal'basls for.: ‘providing “sueh

-2menities to.employeesas a form of compensation; I:shell assume for.the.purposes

of““this inquiry "that-these amenities are not ‘intended ‘to. be provided to :the
employaes of the pohtioal sub:tlvlslon as'a rorro of oompensoﬁon. A T Y
You speenﬁoany seek elnﬂfieaﬂon of Op. No. 75-003, where I eonoluded that
a boord of edueation® may’ not‘expend public:funds for unches or.dinners for persons
attendlng ‘2’ Jocal-'meeting of‘such’ board. 'Only: two factial assumptions ‘were
evidentin that'opinién. First;-the ‘meals. were:being provided to ‘members of ithe

" ‘bdarad of education,"who.are public offleers.” Seeond, the meetings ini questionitook

place:in-the home-district and did not' involve -travel away”from ‘headquarters.
Assuming no additional facts, I still.am:of ithe:opinion-that the provision of megls’in
such situation would not constitute a valid publie purpose. This is not the same as
saying, however, that under no circuimstances.may public moneys be. expended by a
politic.e.l subd!\rision forimeals; fefreshments ar other amemﬁes, In the.local area.

UL - ST

You have asked ‘what.- eriteria shou!d, then, be applied In- dsterminlng,“as
requlrod by- R.C.: 17.30, whether "publie -money ‘has been illegally-expended”.as a

result of such’ expenditurés,. , The: relévant.inquiry is whether the expenditure-in

questiof constitutes.a: "publio purpose.“ 'Unfortunately, the problem of-déciding
what constitutes:a’publie purposechas.always beei difficult. The: courts.have
attempted no absolute judicial definition of e public purpose but have left each
case to be detérmined by its own peculiar cireumstances. The Ohio Supreme Court

has, However; offeréd the Tollowing gerieral guidellnes to be applied in 'determinlng

* whether a arﬁeular '-eatpenditure eonshtutes a'public “purpose.’ State’ex“rel.

McClure .v. Hagerm 155 Ohm St.' 320, EB N.E,2d 835 {19511. Fl.rst, the test'is
whether the expendxtore is required ror the: gen'eral good of 311 the"lnhabi!enfs.
"Genarally, & & public; purpose 'has: for:'its-objedtive the promotion”of the’piiblie
health, o&fety. mgrals; géneral welrare, seem;ty. prosperlty, and eontentment ‘of ‘all
the Inhabitants. .. OTL (4 at 13285, ‘88 'N:E:2d at“83s) Seeond, II ﬂle pri mary
-ob;eeﬁve is;to further a p'ﬁ:lle purpose; it is ‘immaterial that, incidentally,"private
ends iay. be advanced. ‘Third, " the; determlnatxon-‘or what:donstitites:a; publie
ptu'poso is prlmarﬂy a Iegisiaﬂve fmietlon, and ' Iegislaﬁve defermination :of ‘a
puplie pirpose | will not be dxshuhed eept whers suoh determinsﬁon is ?aipahle
and ‘Thanifestly - arbitrary, and Incorrects. “Asked' to ‘conisider ‘whether &' municipal
corporation’could’ expénd its funds topay. the oost of ' membership in-an associatlon
‘of munfeipal” flnanee ofticers, the MeClure nourt mmmarfzed the: propor !nquu'y s
foﬂowa, -

- -nv"

1y * Il b
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SThere is no universal test for distinguishing between a purpose
which ‘is publie or municipal and, therefore, & proper object of
_ municipal expenditure and one which is private and, therefore, an
Improper object to which to devote public money. Each case must be
decided in the light of existing eonditions, with respeet to the objects
sought ‘to be accomplished, the degree and masiner in which that
object affects the public welfare, and the nature and cheracter of the
thing to be done; but the court will give weight to a legislative
determination of what is a municipal purpose, as well as widespread
opinion and general practice which regard as city purposes some
things which may not be such by absolute necessity, or on a narrow
interpretation of constitutional provisions, * * * 1t has been laid
down &s a general rule that the question whether the performance of
an act or the accomplishment of a specifie purpose constitutes &
tpublle purpose' for which municipal funds may be lawfully disbursed
rests in the judgment of the munieipal authorities, and the courts will
not asstme to substitute their judgment for that of the authorities
unless the latter's exercise of judgment or diseretion is shown to have
been unguestionably abused.”

MeClure, 155 Ohio St. at 325-26, 98 N.E.2d at 838 (quoting 64 C.J.S. 334, 335,

835b). ‘Thus, the provision of meals, refreshments or other amenities, althotigh
invariably conferring a private benefit, may be a permissible expenditure of public
funds, if the legislative authority has determined that the expenditure is necessary
to further g public purpose. Confronted with a situation in which such a legislative
determination has been made, you may not find that public money has been illegally
expended, within. the meaning of R.C. 117.10, unless you have reason to believe that
such determination is "'palpable and manifestly arbitrary and incorrect.'"
MeClure, 155 Ohlo St. at 325, 98 N.E.2d at 838 (quoting 37 Am. Jur. 734~35, §120).
On the other hand, if you have'reason to believe that the legislative body has
ahused its diseretion in determining that & public purpose has been served by the
expenditures in question, then it is your duty to make a finding in accordance with
R.C. 117.10 so that a court may review the matter.

Reference is made .thraughout the foregoing anagsia to the diseretion
conferred upon Megislative bodies? to determine what constitutes a publie purpose.
This terminology is understandable because the public purpose cases have
traditionally been concerned with the power of municipalities to undertake certain
functions. I understand your present inguiry to be broader, however, and to include
comties, townships, school distrlets and other political subdivisions. 1t is,
therefore,- necessary to determine whether the term Megislative bodles” can
encompass the governing bodies in political subdivisions other than municipalities.

In its strictest sense the term "egislative bodies” refers to the traditional
bodies empowered to make laws, such as Cangress; state legislatures and municipal
camoils, Courts have recognized, however, that the governing bodies of other
political subdivisions are at times ealled upon to exercise legislative powers or
funetions. For example, in Stein v. Erie Coun Commissioners, 16 Ohio Mise. 155,
241 N.E.2d 300 (C.P. Erie County- 1968), the court held- T.FEB{', ‘when creating &
regional airport authority under the provisions of R.C. Chapter 308, the county
commissioners were acting in a Jegislative capgcity. Similarly, in Morgan County
Commission v. Powell, 292 Ala. 300, 305, 293 So.2d 830, 834 (1974), the court held

at, "Ll n the aspect of appropriating money from the eounty tressury; a county
governing body must be deemed as exercising & legisiative power." Similarly, the
adoption of zaning ordinances and maps is traditionally regarded as a "legislative

act® See, eg., County of Paseo v. J. Dieo, Inc., 343 So.2d 83 (Fla. App. 1977);
Board o'x_éu"&’visors V. Lemer, 231 Va. 30, 267.5:E.2d 100.(1980). One court has
found a boar'E of education to be-a "egislative body.” Andeel v. Woods, 174 Ean.
556, 258 P.2d 285 (1953). In Allstate Insurence Co. V. Me%goumn Sewerage
Commission, 80 Wis.2d 10, 258 N.W.2d 1 77), the e held that the ons
of a metropolitan sewerage commission with respect to planning end designing
sewer systems were legislative acts” for which the commission was immune from
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tort lisbility. As these cases suggest, legislative power can mean something.
broader than the usual power-to enaet laws, A governmental body may be ‘deemed
to exercise a legislative function when it promulgates policies, standards,
regulations or rules of general application and prospective operation and when the
body's, .decislon i8 appropriately based on considerations similar to those a
legislature could have invoked, Board of Supervisors v, Department of Revenue,

263 N.W.2d 227, 238 (Towa 1978), ~ -~

Relying on this broader definition of what constitutes a legislative function, I
find no reason to restrict the publle purpose.analysis, illustrated by MeClure, to
municipalities only. It Is my opinion that a decision properly made by the
appropriate governing of a county, township, school district or other political
subdivision to expend public funds to provide coffee, meals, refreshments. or other
amenities is.to be subjected to the same analysis. This does not mean, however,
that other political subdivisions are on exactly the same footing &s municipalities.
P:lliticalhs::bdlvl_s!ons' other than’ municipalities are creatures of statute and have
only sueh powers as are expressly granted or necessarily-implied, See, e.g., State
ex rel. Shriver v. Board of Commissloners, 148_Ohio St. 21774 N.E.24 548 094D
{board of county commissioners, as creature of, statute, hes only powers expressly
conferréd ' by statute), Conseguently, .such political, Subdivisions may make
"egislative” decisions ‘only with respect to. matters in which 'they have been
authorized to aet by the General Assembly. The provision of ‘meals; refreshments
end other amenities by such politieal subdivisions is permissible, therefore, only if
the governing body has'reasonebly.determined that the provision of such amenities
is necessary. to the performance,of a function.or duty ‘or to the exercise of a power
expressly conferred by statiite o niecessarily,implled therefrom. See 1330 Op. Att'y

Gen. No. 2173; oI p: 241 - A

\  Additionally, since” the .decision to expend public -funds: for meals,
refreshments’or other ‘amenities‘for persons other:then'employees is:in a sense a
legislative ecisiorn, it-must be madé in.accordanceswith-the procedural formalities
governing’ the.exerelse of legislative poweri ~Specifically; the-decision must be
memorialized by a duly enaeted ordinance or resolution and may have prospective
effect only. ‘See’Department of Revenue, 263 N:W.2d at 239." See, e.z,, McClure,

supra, ¢
t g et e m L m T b, o
In specific response to your questions; it'is, therefore,-my opirion, and you
gre advised, that: _

1. Coffee, meals, refreshments and other amenities are fringe
benefits-“which ' may - properly-be provided by units''of, local'
government to their employeés: as-ai‘form of compensation, if © -
authorized by.the offfcer or body. having the power to fix the
compensation of such employees. ¥ e

2... Municipal 4funds: may be,expended to, purchase coffee, meals,
-refreshments or :other - amenities . for. munieipal -officers,
employees,; or other,, persons, if .the legislative body, of the

- minieipality hss ;determined - that, such. expenditurés " are
necessary to further a publie purpose and if its determination is
not manifestly arbitrary or unreasonsble. T

v O Y SRS L TR, | i i T
3. iMhe, governing jbocy. ofta" polltidal ‘sibeivision, other then, a
municipality may expend publie funds to purchase coffee, meals,
refreshments and other amenities for its officers or employees or
other. persons «if--it .determines that .such expenditures are
necessary to.perform & funetion or to.exercise & power expressly
. conferred upon if by.statute or.necessarily implied therefrom. and
if its determination is not manifestly arbitrary or unreasonable.

4. . Since the declsion to expend public. funds.to purchese coffee,
meals, refreshments;or other amenities is a legislative decislon,

r, DAY N A A . ¥
, : . . l.thara:hmz
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it must be memorialized by .a duly enacted ordinance or
resolution and msy have prospeetive effect only.

OPINION NO. 82-007

Syllabus:

1. A sheriff, and his deputies, owe a duty of ordinary care to
. prisoners'tn their custody. If their sctions fall below this

standard, they may be found liable by u court.

2. Boards of county commissioners have been protected from suit
by the doctrine of soverelgn immunity, and indlvidual members
of such bodards have been protected by the doctrine of official
Immunity.

3. "The common law dootrine of governmental or sovereign
immunity may, consistent with Section 16, Article I of the Ohio
Constitution, be sbolished or altered by the judicial branch of

government." Schenkolewski v, Cleveland Metropark §3%, 67
Ohio 8t. 2d 31, 426 N.E.2d 784 (1981) (paragraph one, syllabus).

4. A prisoner engaged in a work release program whereby the
prisoner is allowed to leave the jail inogorrder to cogﬁnue

employment held prior to sentencing is not an employee of the
county for the purpose of the Ohio Workers' Compensation Act,

5. A prisoner engaged In a trustee program whereby the prisoner
warks In or about the county jail under the direct supervision of
the sheriff and deputy sheriffs is not an employee of the county
for the purpose of the Ohio Workers' Compensation Act.

To: James R. Unger, Stark County Proseculing Attorney, Canton, Ohlo
By: William J. Brown, Atlorney Genersl, March 1, 1982

2-20

I have before me your request for my opinion which presents the following

questions:

() Is the sheriff or any of his deputy sheriffs lable for injuries
sustained by a prisoner engaged in a "work release” program whereby
the prisoner hes continued employment held prior to sentencing and is
not under the supervision of the sheriff or deputy sheriffs while
engaged in such employment? ;

(2) What is the respective lability of the Board of County
Commissioners besed on the same facts set out in question number

ane?

(3) Are prisoners engaged in employment under the "work release®
program ‘“employees! within the meaning of the Workers'
Compensation Act so as to'be entitled to compensation under the Act
for injuries they have ineurred while working in the above program?

(4) If such prisoness ere covered under the Workers' Compensation
Aect, what statute(s) or eonstitutional provision(s) would authorize the
Board of County Commissioners to enter into a contract with the
Ohio Bureau of Workers' Compensation for the purpose of extending
benefits under the Aet to prisoner employees involved in the work

release program?

195



Policy and Procedure for Credit and Vendor Cards

CREDIT & VENDOR CARDS

Employees who.are issued a County credit card may only use it for work related purposes No
employee may use a County credit card for pcrsonal use. -

General Rules Appllcable to all Cards

1

1.

2.

(O8]

bl

Two forms must be completed in order to be in compliance with County policy on Credit
Cards/Vendor (company specific) cards: 1.) Credit Card Key Department Contact:
Agreement, and 2.) Credit Cardholder User Agreement. Both forms are on. the Fairfield
County Intranet under Auditor’s Office forms, or by calling the Auditor’s Office Finance
Department at 681-5509. . -

An appointing authority must designate a key department contact that will review,
reconcile, approve, insure sufficient.funding is available, and match supporting
documentation to the vendor’s billing statement. The key dcpartment contact will also be
. the primary contact person.with-the vendor and receive the monthly billing statements .
addressed to them dxrcctly The contact person will work directly with the vendor;to ,:
resolve erroneous charges, disputed items, and in tracking credits. The purchaser(s) will

provide the invoices to the key department.contact in sufficient line item detail and notes -

to determine the business purpose of the transaction. The key; depar!ment contact will
forward the statement and supporting documentation for payment, in the prescnbed time
frame to pay the vendor without late fees or interest charged. Most typically, the key..
department contact will be the person with an established relationship with the Auditor’s

.. Office in paying bills. -

The key department contact wﬂl notify the Auditor’s Ofﬁce of all credlt cards taken out
and in circulation; along with the authorized user(s).of the.card. Any cards issued in the
name of the department and avallable for multiple users must be stored in a secure area

. with limited access.

Mlsusé of the card will result in revocation and the: County-will seek restitution for any:
inappropriate charges. The department/employee must accept: ‘respoiisibility for

protection and proper-usage of the card:for work-related purposes only.. All transactions; -

; must be for-a proper public purpose. - et Ca DA

e

Every effort should be made when establishing vendor accounts to insure the County is
treated as tax-exempt, as well by purchasers at the actual point of sale.

If an individual cardholder is terminating from the department, the card must be returned
to the key department contact which will then cancel the account and destroy the card.
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Policy and Procedure for Credit and Vendor Cards

Credit Cards

Credit cards such as (Visa, MasterCard, and Discover, etc.) are governed by ORC 301.27,
require Board of Commissioner approval, are for very specific and limited categories of work-
related expenses listed below, and do not permit Jate fees or finance charges as allowable
expenses, unless authorized by Board of Commissioners. Allowable expenses include:

1. Food expenses .

2. Transportation expenses

3. Gasoline and oil expenses

4. Motor vehicle repair and maintenance expenses

5. Telephone expenses

. 6. Lodging expenses

7. Internet service provider expenses

8. Expenses for children being provided temporary emergency care by.the agency

NOTE: Use of a county credit card for any use other than permitted above is a violation of
ORC 2913.21.

Under no circumstances shall the “cash back” or “cash withdrawal” option be used and alcohol,
entertainment, personal services expenditures are strictly prohibited.

Vendor (company specific) Cards

An appointing authority may authorize employees to make small purchases with a Vendor tard
(used only with a specific company) for administrative convenience. An appointing authority
will establish reasonable dollar limits by transaction or period of timé with each vendor
according to need, minimizing the County liability and exposure to misuse. Cards are not to be
used to circumvent the bidding process. No card may ever be used for cash advances.

Cards may be issued in the name of the department allowing multiple employees to sign out, or
in the name of a specific individual. In both cases, safekeeping of the card, and usage limited to
an authorized individual(s) is paramount. Any itemns ordered must be shipped to a Fairfield
County work location, as shipments to home addresses are never allowed. All charges are to be
paid in the current billing period avoiding any late fees or interest charges.

Employees may not use frequent flyer miles earned for County travel for personal use.
Employees who eam frequent flyer miles while on travel for the County shall turn those miles in

to their appointing authority.
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Business Integrity Through Research
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A Two-Factor Model of Ethical
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Making Progress in the Field of Business Ethics

Over the past 15 years, behavioral science has provided practitioners with a uniquely insightful
perspective on the organizational elements companies need to focus on to build an ethical culture.
Pieced together, this research can be used to address the growing challenges business must tackle
today.

Faced with unprecedented complexity and rapid change, more and more organizations are feeling the
limitations of an old-fashioned approach to ethics. In this new landscape, the importance of a proactive
ethical stance has become increasingly clear. Not only is a strong focus on business integrity likely ta
reduce the costs of misconduct, but it can afford companies a solid corporate reputation, genuine
employee compliance, robust governance, and even increased profitability.

The need for a smarter, deeper, and mare holistic approach to ethical conduct is also strengthened by
the inherent complexity of human behavior. As research continues to shed light on the factors that
undermine people’s ability to ‘do the right thing,” we are reminded of how difficult it is to solve for
ethics without addressing the larger challenge of organizational cuiture.

The components that shape the culture of an organization exercise a constant and unrelenting influence
on how employees process information, make decisions, and, ultimately, respond to ethical dilemmas.
This is why, in order to help business achieve a deeper and mare systematic ethical focus, we must
understand the ingredients that make up an ethical culture.

Understanding the Ingredients of an Ethical Culture

Consolidating major research on business integrity and ethical behavior, Ethical Systems has focused on
measuring ethical culture in a valid and reliable way. This effort has entailed extracting the most
important elements of culture measurement generated by academic research and subjecting these
elements to additional empirical validation. Ten areas of assessment have resulted from this work.
These areas clarify the do’s and don'ts companies must address if they wish to build a strong focus on

ethics.

The ten areas of measurement tap into key elements of culture, including leadership behavior,
organizational ethos, sacial contract, individual perceptiveness, and employee response to observed
misconduct. Because the measures across these dimensions were found to successfully predict unethical
behavior, they are uniquely relevant to the objective of measuring ethical culture. That is, Ethical
Systems’ approach is different from an attempt to gauge culture with the more generic goal of simply
surfacing common patterns of behavior across the organization.

As shown in Table 1, the ten areas of measurement can impact a company’s focus on ethics in profound
ways. Five areas capture the prerequisites business need to meet to develop a strong ethical
orientation. We call them Disqualifiers because their presence undermines the emergence of a genuine
focus on ethics. Companies that score high on the Disqualifiers present foundational weaknesses that
should be addressed thoroughly and way before any other type of culture work is started.

The other five areas denote qualities and dynamics consistent with a robust ethical orientation. We call
them Qualifiers because the higher a company scores on them, the stronger its ethical focus.

3|Page
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Culture Dimension Disqualifiers Qualifiers

Social Contract Organizational Unfairness Organizatianal Trust
Leadership Behavior Abusive Manager Behavior  Ethical Leadership
Organizational Ethos Selfish Orientation Benevolent Orientation
Individual Perceptiveness Lack of Awareness Empathy

Response to Misconduct Fear of Retaliation Efficacy & Speaking Out

Table 1. A Two-Foctor Model of Ethical Culture

Not only are the five culture dimensions highlighted in the model necessary to characterize an
organization's focus on ethics, but they are also important to understand the types of gut checks
employees make to decide if the culture in which they work is ethical or not. According to ethical
intuitionism, people use basic moral modules (e.g, fairness, care, loyalty) to determine if something is
ethical.! Experiencing unfairness, abusive manager behavior, a selfish attitude, and/or retaliation will
likely fail employees’ elementary expectations about ethical conduct, leading them to conclude that
their organization’s culture is unethical. This, in turn, may have an impact on their level of moral
engagement. In contrast, experiencing trust, ethical leadership, a caring attitude, and empathy will be
consistent with expectations of ethical conduct, helping employees view their organization as being
ethical. A review of the five dimensions follows below. See Appendix 2 for a full image of the
framework.

Social contract refers to a set of shared perceptions about how the organization relates to people and
people relate to each other. If employees are treated unfairly or observe the organization applying
standards and policies in a way that shows preferential treatment, they’ll likely experience
organizational injustice and some level of dishonesty/hypocrisy. In contrast, if employees experience
trust (the Qualifier in this category), the prevailing perception will be that the organization and its
members will not harm each other. Tan and Tan (2000), for example, defined trust as “an employee’s
feeling of confidence that the organization will perform actions that are beneficial, or at least not
detrimental, to him or her.?” That is, a social contract based on trust will likely strengthen the
organization’s ethical focus by reinforcing the perception of a shared code of conduct.

Leadership behavior captures the influence of leadership and management on the organization’s
ethics. Do leaders engage in behavior that strengthens or weakens a company’s ethical orientation? This
is a fundamental question as, traditionally, leadership has been associated with the ability to influence
and motivate others (e.g., House, 1994; Mosley, Pietri, and Megginson, 1996).2 Moreover, leadership

1 Graham, J., Haidt, J., Koleva, 5., Motyl, M., lyer, R,, Wojcik, 5. P., & Ditto, P.H. {2012) Moral foundations theory:
The pragmatic validity of moral pluratism. Advances in Experimental Social Psychology.

2Tan, H. H., & Tan, C. S. (2000). Toward the differentiation of trust in supervisor and trust in organization. Genetic,
Social, and General Psychology Monographs, 126(2), 241-260.

3House, R. J. (1994). Path-goal theory of leadership: Lessons, legacy, and a reformulated theory. The Leadership
Quarterly, 7 (3), 323-352.

Mosley, D.C., Pietri, P.H. & Megginson, L.C., (1996). Management: Leadership in action (5th ed.). New York:
Harper Collins Publishers.
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can have a profound impact on how the organization’s culture changes and evolves over time (Schein,
1992; Avolio & Avolio, 1993).%

Organizational ethos refers to deep-rooted beliefs that organizational members hold about themselves
and others. This dimension overlaps with Arnaud’s and Schminke’s notion of ethical climate (2012)°,
encompassing basic assumptions about behavior (e.g., selfish vs. benevolent). Ethos runs deeper than
what people perceive on the level of daily experiences and other transient factors. Selfish versus
benevolent assumptions can affect how employees process information and respond to athers. They
can impact the priorities people set. And they can influence the way employees frame ethical dilemmas,
use resources, and engage with each other.

Individual perceptiveness captures the level of insight individuals bring to bear upon ethical
challenges. Awareness of ethical issues is 2 necessary precondition of ethical decision-making.
Butterfield, Trevifio, and Weaver (2000) defined moral awareness as “a person’s recognition that his or
her potential decision or action could affect the interests, welfare, or expectations of the self or others
in a fashion that may conflict with one or more ethical standards.®” Lack of awareness is not only
detrimental to one’s ability to make ethical decisions, but also indicative of an immature culture. In
contrast, empathy (the Qualifier in this category) underscores emotional and/or cognitive perspective-
taking (McDonald & Messinger 2011)’, foretelling a more thoughtful and mindful response to ethical
challenges.

\

Response to misconduct is an area that highlights how people react when they observe unethical
behavior. Because this dimension is immediately relevant to ethical outcomes, it can be viewed as an
acid test of a company’s ethical focus. Do people fear retaliation?"Do they feel a sense of agency over
ethical outcomes? Do they speak up if they observe misconduct? A culture grounded in ethics
presupposes that employees perceive a certain level of control over ethical outcomes, and that there
exist resources that can heip them take action against unethical occurrences. In contrast, if people fear
retaliation, the organizational culture will probably lack key ethical components (Mayer, Nurmohamed,
Trevifio, Shaplro, & Schminke, 2013)%, making it all the more difficult for employees to report

misconduct and actively contribute to a strong ethlcal facus. :

Each of the five areas of measurement in the Dual-Factor Model is characterized by a Disqualifier and a
Qualifier. A company’s standing across the five areas must be understood in relation to both the

4Schein, E.H. (1992). Organizetional culture and leadership (2nd ed.). San Francisco: lossey-Bass.

Avolio Howell, J.M. and Avolio, B.J. (1993). Transformational leadership, transactional leadership, locus of control
and support for innovation: Key predictors of consolidated business unit performance. Journa| of Applied
Psychology, 78, 891-902.

5 Arnaud, A., & Schminke, M. (2012). The ethical climate and context of organizations: A comprehensive model.

Organization Science, 23(6), 1767-1780.
& Butterfield, K. D., Trevifio, L. K., & Weaver, G. R. (2000). Moral awareness in business organizations: Influences of

issue-related and social context factors. Human Relations, 53, 981-1018.
7 McDonald N.M., Messinger D.S. (2011) The development of empathy: how, when, and why. In: Acerbi A., Lombo
LA, Sanguinetil.)., (Eds.). Free Will, Emotions, and Moral Actions: Phllosophy and Neuroscience in Dialogue. IF

Press; Vatican City: 2011.
3 Mayer, D.M., Nurmohamed, S., Trevifio, LK., Shapiro, D. L. Schminke, M. (2013). Encouraging employees to
report unethical conduct internally: It takes a village. Organizational Behavior and Human Decision Processes, 121,

89-103.
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Qualifiers and the Disqualifiers. Two questions are critical in this respect: 1. Does the company meet the
minimum requirement in each area? 2. If it does, how effectively is the company building ethical assets
across the five dimensions of ethical culture? A discussion of the psychological and behavioral
underpinnings of the Disqualifiers and Qualifiers follows below.

The Disqualifiers: Meeting Minimum Reguirements

Let’s imagine being at the helm of a newly founded company and having to make sure the culture is
imprinted with a strong ethical orientation. What are the dynamics and practices we need to avert or
stave off in order to set the right foundations? This is what the Disqualifiers highlight—the don’ts
companies must avoid if they wish to foster an ethical culture. The guidance the model provides in this
respect is straightforward: Organizations should minimize all five Disqualifiers because each of them,
one way or the other, is at odds with basic moral expectations. Not only will companies that score high
on the Disqualifiers be viewed as having weak business ethics, but they will lack the foundations on
which strong ethical practices are built.

Organizational Unfairness

Research indicates that employees are likely to pay attention to how the organization distributes
outcomes and resources, as well as to how organizational processes and policies are implemented (Lind
& Tyler, 1988).° Distributive and procedural unfairness can cripple a company’s attempt to build a strong
ethical culture for a variety of reasons:

1. lustice operates as a basic motive (Tyler, 1991),° raising the symbolic meaning and evaluative
relevance of any form of unfairness people experience at work;

2. Procedural and interactional injustice violate shared expectations of reciprocal moral obligations
(Cropanzano, Goldman, & Folger, 2003)%;

3. When agreed-upon rules and procedures are violated, people feel a loss of personal control
(Cropanzano, Rupp, Mohler, & Shminke, 2001)," as well as a threat to their social status (Tyler
and Blader, 2000)*.

Because organizational unfairness endangers basic motives, contradicts shared obligations, and
portends negative personal consequences for employees, its performance as a Disqualifier of ethical
culture should be monitored closely.

Abusive Manager Behavior

SLind, E. A, & Tyler, T. R. (1988). The social psychology of procedural justice. New York: Plenum Press.

10 Tyler, T.R. (1991). Psychological models of the justice motive: Antecedents of distributive and procedural justice.
lournal of Personality and Social Psychology, 67, 850-863.

1 Cropanzano, R., Goldman, B., Folger, R. (2003). Deontic justice: The role of moral principles in workplace
fairness. Journal of Organizational Behavior, 24, 1019-1024.

2 Crgpanzano, R., Rupp, D. E., Mohler, C. J., & Schminke, M. {2001). Three roads to organizational justice. In J.
Ferris (Ed.), Research in Personnel and Human Resources Management {Vol. 20, pp. 1-113). Greenwich, CT: JAI
Press.

13 Tyler, T. R., Blader, S. L. (2000). Cooperation in groups: Procedural justice, social identity, and behavioral

engagement. Philadelphia: Psychology Press.
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Abusive manager behavior entails the Inappropriate exercise of managerial power over employees.
Ashfort (1997)" used the term “petty tyranny” to capture a constellation of abusive behaviors, such as
arbitrary decision-making, employee belittlement, intolerance of dissent, and capricious punishment.
Keashley, Trott and McLean (1994) highlighted the harmful emotional impact of abusive manager
conduct—such as yelling, humiliating, using derogatory terms, backstabbing, and so on—on the
employee’s sense of competence and/or self-esteem. Behavior that falls in this category is unethical
because it violates shared norms. It is unfairbecause it is enacted as a result of a power differential. And
it is abusive because it causes harm in a context in which the target doesn’t have adequate control over
the means, processes, and resources needed to rectify the situation.

In addition to being a blatant breach of Interactional justice, this type of conduct can have an enduring
negative impact on the organizatlon’s culture due to the influential role managers play on their
employees’ work life. Even when ethical leadership trickles down from the top (Mavyer, Kuenzi,
Greenbaum, Bardes, & Salvador, 2009),¢ it may be hard for people to discount the behavior of an
abusive manager and the negative consequences that ensue from an experience that has such moral
intensity'”. It is also difficult for the organization to control the negative learning that takes place when
people observe a consistently unethical model of canduct (Ba ndura, 1978)*. Finally, if the manager's
behavior goes unpunished, employees may easily conclude that the organization doesn’t place much
value on ethics.

Selfish Orientation

A selfish orientation entails putting one’s own interests and gains before those of others (Palmer,
2000)%.'1n an organizational culture with such an orientation, people are predominantly concerned with
securing and/or protecting personal outcomes. For example, employees may believe that their own
survival and tenure in the organization requires defending their own turf above all else.

Though a focus on individual results doesn’t have to be at odds with ethical outcomes (Lu, Zhang,
Rucker, & Galinsky, 2017)%, selfish motives, such as the desire for rewards or social status, can increase
the likelihood of unethical behavior (Edelman & Larkin, 2015; Kern & Chugh, 2009)?*. Furthermore, they

14 Ashforth B.E. (1997). Petty tyranny in organizations: A preliminary examination of antecedents and
consequences. Canadian Journal of Administratlve Sciences, 14, 126-140.

15 Keashly L., Trott V., MacLean L.M. {1994). Abusive:behavior in the workplace: A preliminary investigation.
Violence and Victims, 9, 125-141,

16 Mayer, D. M., Kuenzi, M., Greenbaum, R., Bardes, M., & Salvador, R. (2009). How low does ethical leadership
flow? Test of a trickle-down model. Organizational Behavior and Human Decision Processes, 108, 1-13.

17 |pnes, T. M. (1992). Ethical decision-making by individuals in organizations: An issue-contingent model. Journal
of Communication, 28 (3), 12-29.

18 pandura, A. (1978). Social learning theory of aggression. Journal of Communication, 28 {3), 12-29.

15 paimer, A. {2000). Cooperation and competition: A Darwinian synthesis of relationship marketing. European
Journal of Marketing, 34(5/6), 687-704.

204y, J., Zhang, T., Galinsky, A. D., Rucker, D. D. {2017). On the distinction between unethical and selfish behavior.
Atlas of Moral Psychology. :

21 Kerp, M. C., & Chugh, D. {2009). Bounded ethicality: the perlls of loss framing. Psychological Science, 20(3), 378~
384.

Edelman, B., & Larkin, I. (2015). Social comparisons and deception across workplace hierarchies: Field and
experimental evidence. Organization Science, 26(1), 78-98.
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may dilute the organization’s effort to create a shared ethos and successfully align self-.and
organizational interests.

The negative effect of a selfish orientation on a company’s ethos and risk of misconduct will manifest in
different ways. For example, if people are predominantly driven by self-interest, tﬁey may choose to
ignore what is right to achieve what is most beneficial to them. Or, they may fail to hold others
accountable, should that entail a cost or get in the way of a gain. Or, they may gloss over ethical
problems that are not immediately relevant to their goals. In this type of organizational environment,
the beliefs, assumptions, and values that govern individual action and decision-making are centered
upon what is right and good for oneself, rather than what is right and good for all.

Lack of Awareness

Moral awareness—the ability to recognize the moral implications of a challenge, situation and/or
decision—is a critical component of moral reasoning and ethical decision-making (Rest, 1986;
Clarkeburn, 2002)2. This is why lack of awareness is a Disqualifier of ethical culture. If employees cannot
discern the ethical nature of certain issues, the organization Is missing a key ingredient to build a strong
ethical focus. Not only will people lack the resources to contribute to the organization’s discourse on
ethics, but they will be less likely to engage in ethical decision-making (Trevifio, 1986)%,

The detection of low ethical awareness among employees is also an indication that the culture, as the
system of formal and informal levers that regulate and foster ethical conduct (Brown & Trevifio, 2006;
Kaptein, 2008)%, is not operating as it should. Even if people had little moral sensitivity to begin with, an
organization committed to ethics would take action to raise employees’ awareness of ethical issues
through conversations, training, communications, and other interventions.

Fear of Retaliation

What does it mean for people to fear retaliation? it means that they expect that others in the
organization {e.g., managers, colleagues) will inflict negative consequences on them, should they report
an ethical breach. That is, fear of retaliation underscores the belief that some stakeholders may engage
in unethical behavior to silence employees who speak out—an expectation squarely at odds with an
ethical culture. As such, this Disqualifier should be used as a prima facie indicator of the organization’s
ethical orientation. Not only does fear of retaliation signal the presence of bad behavior, but it also
suggests that those good behaviors that foster ethical conduct are less likely to occur. For example,
when fear of retaliation is widespread, employees will be less likely to hold each other accountable. As a
result, they may avoid raising important questions about ethical issues, downplay their managers’
guidance, or discount the value of E&C training. As noted by Mayer et al. (2003), it takes a village to

!

2 Rest, J.R. (1986). Moral Development: Advances in research and theory. New York: Praeger.

Clarkeburn, H. {2002). A test for ethical sensitivity In sclence. lournal of Moral Education, 31(4), 439-5S3.

3 Trevifio, L. K. (1986). Ethical decision-making in organizations: A person-situation interactionist model. The
Academy of Management Review, 11(3), 601-617.

24 grown, M. E., Trevifio, L. K., (2006}, Ethical leadership: A review and future directions. The Leadership Quarterly,
17, 595-616.

Kaptein, M. {200R). Developing and testing a measure for.the ethical culture of organizations: The corporate
ethical virtues model. Journal of Organizational Behavior, 29, 923-947.
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create a culture in which people feel comfortable speaking up. That starts with eliminating all type of
retaliatory behavior in the workplace.

The Qualifiers: Building Ethics in Organizations

If the Disqualifiers highlight the practices and dynamics an organization must avoid in order to build an
ethical culture, the Qualifiers clarify what companies need to do to foster a strong ethical orientation.
Keeping the Disqualifiers at bay while nurturing the Qualifiers is the most effective strategy to achieve a
culture grounded in ethics. Not only are the Qualifiers consistent with intuitive maodules people use to
evaluate whether the culture is ethical or not (e.g., fairness, care, loyalty, etc.), but they are
instrumental to the creation of a strong focus on ethics.

Organizational Trust

Trusting relationships are key to an ethical culture. When an individual is perceived as trustworthy, this
means that people have confidence in her ability, benevolence, and integrity (Mayer, Davis, &
Shoorman, 1995)%, If trust is prevalent in the organization, people are mare likely to hold positive
expectations about each other’s reliability, motivations, and conduct {Korsgaard, Brower & Lester,
2015)%.

This positive climate can help employees take risks when working with each other, letting trust fill the
gaps. And this is why trust is a Qualifier of ethical culture: It makes it easier for organizational members
to care about each other; it demands a shared commitment toward the same rules; it encourages a
sense of moral obligation toward the law (Lilly, Duffy, & Wipawayangkool, 2016)%. In short, when
organizational trust is high, employees are more concerned with doing the right thing because they
know that others are taking risks with them and they are taking risks with others.

Ethical Leadership

Given that employees look for ethical guidance, leaders who consistently engage in ethical conduct can
play an influential role on the culture of the organization (Brown, Trevifio, & Harrison, 2005)%. In
particular, leaders who become legitimate role models by demonstrating honesty, considerateness, and
fairness have the personal assets to convincingly steer the organization’s focus towards ethics (Brown et

al., 2005).

25 pMayer, R. C., Davis, J. H., & Shoorman, F. D. (1995). An integrative model of organizational trust. The Academy of
Management Review, 20 (3), 709-734.

6 Korsgaard, M. A., Brower, H. H. & Lester, 5. W. (2015). It isn’t always mutual: A critical review of dyadic trust.
Journal of Management, 41(1), 47-70.

22 Ljlly, 1., Duffy, 1.A., & Wipawayangkool, K. (2016). The impact of ethical climate on organizational trust and the
role of business performance: If business performance increases, does ethical climate still matter? Institute of

Behavioral and Applied Management, All Rights Reserved.
28 grgwn, M. E. Trevifio, L.K., Harrison, D. A. (2005). Ethical leadership: A sacial learning perspective for construct

development and testing. Organizational Behavior and Human Decision Processes, 97,117-134.

9|Page

¢LG



But ethical leadership.does not stop at demonstrating integrity (Hogan, Curphy, & Hogan, 1994)%, caring
for employees (Howell & Avolio, 1992), and applying fair standards (Tyler, 1986; Tyler & Degoey,
1995), It also requires making ethical principles salient and prominent, engaging in constructive two-
way communications on ethical issues (e.g., speaking with and listening to employees), taking
responsibility for both good and bad results, and holding people accountable to ethical standards
{Brown et al., 2005).

Having leaders commit to these behaviors pays off. Not only does.ethical teadership lead to a host of
positive outcomes {e.g., satisfaction with leadership, perceived leader effectiveness, employee
dedication, organizational ideritity, employee self-efficacy, etc.), but it reduces the risk of negative ones
(e.g., employee deviant behavior, misconduct, etc.). This is why ethical leadership is a key Qualifier of
ethical culture: It is a foundational system that organizations must cultivate if they wish to be ethical.

Benevolent Orientation

A benevolent orientation indicates a concern with the common good: People are not simply interested
in themselves, but are also focused on how the organization and their actions within it may affect
others, and even society at large. Such an orientation is instrumental to an ethical culture because it
redefines what is good and right in less myopic and selfish terms.

The positive impact of a.benevolent orientation can be multifold. When people make decisions that
have ethical implications, they use criteria and frames. The criteria they use {i.e., egoism, benevolence,
principled-ness) and the frames they apply (i.e., impact on self, peers, or society at. large) will affect how
ethical issues are treated and resolved (Victor & Cullen, 1988)%, This is why organizations that cultivate
a benevolent orientation are positioned to achieve a higher level of moral development. They may
embrace a larger, more complex purpose, ponder challenges from different angles, and tackle ethical
questions with greater humility and openness. This, in turn, can help employees avoid petty and
parochial ways of thinking, strengthening their moral sensitivity and deepening their awareness in the
face of new challenges and dilemmas.

Empathy

Empathy, the capacity to take perspective and put oneself in other people’s shoes, works as an ego-
depleting state in which people engage by cholce, according to the most recent research (Cameron,
Inzlicht, & Cunningham, 2015)®. If empathy is the ability to put oneself into the shoes of others,

2 Hogan, R., Curphy, G. J., & Hagan, ). (1994). What we kriow about leadership: Effectiveness and personality.
Américan Psychologist, 49, 493-504.

3 Howell, J. M., & Avalio, B. J. (1992). The ethics of charismatic leadership: Submission or liberation. Academy of
Management Executive, 6, 43-54.

3 7yler, T. R. (1986). The psychology of leadership evaluation. In H. W.Bierhoff, R. L. Cohen, & J. Greenberg (Eds.),
Justice in Sacial Relations. NY: Plenum. )

Tyler, T. R., & Degoey, P. (1995). Collective restraint in social dilemmas: Procedural justice and social identification
effects on support for authorities. Journal of Personality and Social Psychology, 69, 482-497.

32yjctor, B., & Cullen, J. B. {1987). A theory and measure of ethical climate in organizations. Research in Corporate
Sacial Performance and Policy, 9, 51-71.

33 cameron, D., Inzilicht, M., Cunningham, W. A. (2015). Empathy is actually a choice. New York Times, July 10,
2015.
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cognitively and/or emotionally, and if it is a deliberate behavior that bears personal costs, it must entail
a deeper state of awareness. :

First, people must become responsive to their surroundings to choose ta care. Second, the cognitive and
emotional shift that allows an individual to take on another person’s experience or perspective requires
a non-trivial level of presence and reflection, as suggested by the ego-depleting effects empathy has
been found to have on people.

This is why empathy works as a2 Qualifier of ethical culture. If employees are empathetic, they are more
apt to take cognitive and emotional perspective. This, in turn, can help them evaluate what is at stake
from the vantage point of others and more fully consider the impact of their behavior on their peers and
the organization. That is, their moral and ethical focus is bound to grow and develop, opening the way
to the.organization’s own moral development and ethical growth.

Efficacy & Speaking Out

In an ethical culture, not only is doing the right thing the appropriate, normative standard, but people
should feel confident that they can exercise mezningful agency over the achievement of ethical
outcomes. This is why efficacy, the perception that one can have a positive influence on ethical
occurrences, and speaking up, the act of reporting ethical issues or breaches, are critical Qualifiers.

Together, these two elements are characteristic of an organizational environment In which employees
can take action to stop and/or prevent instances of unethical behavior. Efficacy, in particular, suggests
that the culture provides employees with internal and external resources (Bandura, 1997)* that
increase their control over the organization’s ethics. In this context, speaking up, a potentially costly
course.of action due to the challenge it poses to authority and/or peer loyalty, underscores a person’s
choice'to exercise control. Despite the social costs of ‘snitching’, people who care about the
organization’s ethics and who believe that their action can help correct course will speak out and take
other steps to counter an unethical outcome.

Conclusions

The Two-Factor Model clarifies the dimensions and areas organizations must monitar, measure, and
manage to foster a culture built on ethics. The model offers specific guidance for designing systems that
create a strong ethical focus, highlighting both Disqualifiers and Qualifiers of ethical culture.

The Disqualifiers operate as minimum requirements. They represent the ethical debt companies must
-pay off in order to create the foundations for a strong ethical focus. In contrast, the Qualifiers embody
the active investments organizations need to make to build ethical assets upon those foundations.

We recommend that companies, small and large, use the model to measure and manage their culture
proactively. This, in turn, will help them reap a host of positive benefits. As our analyses suggest,
keeping the Disqualifiers low and Increasing the level of the Qualifiers is likely to reduce the occurrence

334 Bandura, A. (1997). Self-efficacy: The exercise of control. New York: Freeman.

11|[Page

[ZA°]



of various types of unethical conduct. For example, our results showed that both Disqualifiers and
Qualifiers affected important outcomes, such as concealing wrongdoing, lying to supervisor, stealing
from company, falsifying reports, etc. These results are important because they deronstrate the
tangible ways in which the model can benefit companies that are committed to strengthening their
ethical orientation.

In addition, we also found that both the Qualifiers and the Disqualifiers highly correlated with ethical
decision-making, a critical outcome for organizations that wish to reduce their risk of misconduct.
Trevifio (1986)* framed ethical decision-making as a key antecedent of ethical behavior. Similarly, Hunt
and Vitelli (1986)% offered a model according to which ethical judgement affects intentions, which,
along with situational constraints, shape behavior. Dubinsky and Loken {1989)% also highlighted the
impact of ethical decision-making on intentions and behavior. All in all, these frames corroborate the
notion that an individual must be able to make ethical decisions in order to behave ethically. The first
and most fundamental contribution an ethical culture can make, therefore, has to do with increasing the
likelihood of ethical decision-making among employees.

Finally, a strong ethical focus will also have a positive impact on employees’ organizational
commitment—a key precursor of employee engagement and loyalty. Several studies found a positive
relationship between ethical culture and/or ethical climate and organizational commitment (Khoung &
Nhu, 2015; Moore & Moore, 2014; Cullen, Parboteeah, & Victor, 2003)%, highlighting.the beneficial
impact that a culture focused on ethics is likely to have on employees’ attitudes and their loyalty to the
organizatfon.

Though ethical cultures are not built overnight, the systematic and methodical application of the
guidance and insights the Two-Factor Model provides can advance corporate practices in meaningful
and remarkable ways. Not only will organizations that heed the advice offered by the model be more
likely to build strong ethical assets, but they will be better positioned to achieve sustainable long-term
growth,

35 Trevifio, L. K. (1986). Ethical decision-making in organizations: A person-situation interactionist model. Academy
of Management Review, 11, 601-617.

% Hunt, S. D, & Vitell, S. {1986). A general theory of marketing ethics. Journal of Macromarketing, 6{1), 5-16.

% publnsky, A. J., & Loken, B. (1989). Analyzing ethical declsion making in marketing. Journal of Business Research,
19(2), 83-107. .

* Khuong, M. N., & Nhu, N. V. Q. (2015). The effects of ethical leadership and organizational culture towards
employees’ sociability and commitment—A study of tourism sector in Ho Chi Minh City, Vietnam. Journal of

Advanced Management Sclence, 3(4), 329-336.
Moore, H. L. & Maore, T. W. (2014). The effect of ethical climate on the organizational commitment of faculty

members. Journal of Academic and Business Ethics, 9, 3-15.
Cullen, ). B., Parboteeah, K. P., & Victor, B. {2003). The effects of ethical climates on organizational commitment: A

two-study analysis. Journal of Business Ethics, 46(2), 127- 141.
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Appendix 1 (Research Process & Methodology)

In 2016 and 2017, a team of researchers collaborating with Ethical Systems, a research collaboration
housed at the NYU-Stern School of Business, convened to determine the appropriate constructs for
what constitutes ethical culture. The project consisted of two phases: 1) the team first determined
which are the most important constructs and outcomes to be assessed at an organization, and then
created a survey-based culture assessment that draws from the existing academic literature and; 2) the
team then collected data on the initial survey measures through pilot studies in two companies, as well
as through company-agnostic online surveys (where respondents indicated which types of companies
they worked for, but did not disclose the name or other details). The data from these studies has been
used to develop a framework for ethical culture in organizations, which we describe in this paper.

The team of researchers who comprised the Ethical Systems culture working group are social scientists
who have each studied certain components of ethical culture.®

In the first phase, the working group conceptualized the relevant constructs of ethical organizational
culture (e.g., fairness, trust, etc.). They then reviewed the academic literature to collect corresponding
measures (i.e., survey items). validated survey measures did not yet exist in the literature for every
component that the team wished to measure. A literature review and summary of the existing
measures in the academic literature is beyond the scope of this paper, but can be found in Trevifio,
Haidt, & Filabi (forthcoming, 2018).

Based on this initial research, the group then designed a survey for pilot testing that drew from these
measures, and also included additional measures for constructs they wished to validate. The survey was
designed to assess the ethical culture of an organization, specifically attempting to uncover the mindsets
and behaviors. As such, respondents were asked about various components of ethical culture including
their observations of misbehavior in the workplace (e.g., stealing from the company, violating the Code
of Conduct, etc.). The data collected comprised of 1,358 respondents. All respondents first completed
general demographic information (gender, seniority in the company, tenure), including their geographic
location and function in the organization. Next, respondents completed the pool of culture survey items
developed in phase one. The order of assessment for the constructs was randomized, as were the order
of items for each individual construct.

The data was then analyzed for reliability of each of the individual constructs, and composite scores
were created for those constructs that were assessed with multiple items. The researchers used linear
regression to assess the predictive utility of each culture construct on the following outcomes: 1)
observations of misconduct in the workplace; 2) ethical decision-making; and 3) employee commitment
to the organization. Each of these outcomes adds value to the goals of an organization. Ethical
decision-making is a critical outcome because it is a key antecedent to ethical behavior. Employee
commitment is a precursor to employee engagement and loyalty, and thus reduced employee turnover.
And finally, observations of misconduct provide evidence of corruption and unethical behavior. For
purposes of these pilot tests, employees were asked about observations relating to violations of
workplace policies and codes generally, as well as observations of specific misconduct in the waorkplace

39 The Ethical Systems Culture Working Group members include (in alphabetical order): Michael Brown, Jonathan
Haidt, David Mayer, Marshall Schminke. Sean Stevens, Ann Tenbrunsel, Jeffrey Thomas. Linda Trevino, and Siyu
Yu
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including behaviors such as padding an expense account, giving kickbacks, sexual harassment, misuse of
confidential (or insider) information, among a list of approximately 30 others.
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you into taking some action that is not in

your own best interest or in the best

interest of your organization.
ST
i

11
Security Tip
+ Pretexting involves creating a fabricated
scenario to gain your trust and get
information from you under false
pretenses. They can often be very
convincing. These types of attacks ar2 on
the rise so it's important to be vigilant and
never give information over the phone or
in person unless you have confirmed theix,
identity. iy,
12
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The Threat Landscape: Social
Engineering
Digital
= Phishing: The process of silempiug fo augquise sensiive
ntormalion such as usemanes, passwonds. and credit
card details I masguerading as a trustworthy source and
using bulk email. which tries (0 evade spam filters Enails
claiming te be from papuiar social websites, Banks, anction
sites, o 1 T administrators are commondy used 1o lare the
unsuspevting pubhic 1050 torm of criminallv traudulont
sovial enganeering
Spear Phishing S small tovased, targeted antack via
email on a particalar person or organization with the poal
10 penetrate their defonses. The spear phishing attack is
done atter research on the target and has s speciti
personabzed component disignmd 10 make Ui target Jise=s,
something against his or her own interest £
ARV ILLY
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Security Tip

» One trick that bad guyvs use a lot is called
CEQ Fraud. CEQ Fraud involves a scamin
which cvbercriminals impersonate executives
in order to fool an emplovee into executing
unauthorized wire transfers, or sending out
confidential tax information. A sense of
urgency is usually emploved, pressuring the
victim to act before thinking. According, to
FBI statistics, CFO fraud is now a §12 hillion

sCam. i“:}

FATES

14

Always think
before you click

> that link or open
that attachmen

15
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The Threat Landscape: Social
Engineering
* In-person

- Tailgaiting; Technique used by intormation thieves
1o bypass physical access controls by following,
closely behind an authorized person or by getting an
authorized person to open a door for them

— USB Attack. A USH flash drive is lefi outside to be
picked up or mailed, marked to look official A
curious person plugs it into a computer (o see what is
onit.

— In a Google expeniment, out of 300 USH flash drives
intentionally distributed throughout the campus of a
major univérsity, about half were picked up
connected to a compulter, and the files they contayatid™,
were opened. some within 6 minutes -

9/19/2019
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Security Tip

* Stop, look, and think before plugging in
any external media into your computer.
Only use media from a trusted source.

Btk
P D
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The Threat Landscape: Social
Engineering

+ In-person
~ Phone Attack: Also called vaice phishing or
vishing. Someone calls and tries to con you
into giving out confidential information.
— Smishing: SMS Fishing, i.e., phishing via text
messaging.

18
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Security Tip

* When faced with a possible in-person
attack, it's better to be firm than insecure.

9/19/2019
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Security Tip

+ Even if a message you are reading
contains your password or your account
number, it can still be fraudulent.

20

The Threat Landscape

» File types
— Even text files can be weaponized.
— All that vou can do is verify that the file is
legitimate.
— Do not use the contact information in the message
itself for verification.

o
‘.\I'kllil T
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The Threat Landscape

» Mobile devices
~50% of employees use their own laptops
— 68% of employees use their own smartphones
—69% of employees use their own tablets
« If these devices get malware (malicicus
software), your organization’s network
could be compromised.
-
£720

PAIRIIELL
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The Threat Landscape
= Websites
— Gambling, sexually explicit, and free
downloads are the most notorious for
spreading malware.
— However, even valid websites can be a threat.
£l
LE L ARLIES S
23

Security Tip

+ Never connect to an open WiFi unless you
are using a VPN. It's too easy for hackers
to trick you and gain access to your
device. Just never do it if you want to stay
secure.

24
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The Threat Landscape

* Social media sharing
— Never share your travel plans.

— Never share sensitive information.
— Never share anything that could be useful in
CONNINg vou or vour co-workers,

+ Be aware of fake social media profiles,
which can be created in an attempt to trick
you into sharing infermation or accepting
malicious links.

»

N
FAIMBER LY
Lo

o

3
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Security Tip

* Make sure you understand your
organization’s policy regarding sharing
information on social media.

26

* Soclal Engineering Red Flags

27
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Example 1: Sent To My Gmail
Account

« Envelope information:

RE: password - mygmail
Marc Codyvaldez
<ziijjordanaki@outlook.com>

Tue, Jul 24, 2018 at 422 PM
To: "mygmail@gmail.com"
mygmail@gmail.com

9/19/2019
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Example 1: Sent To My Gmail
Account

| know that, password is one of your personal password,
Lets get straight to the point. You do not know arything
aboul me whereas T know alot about vou and vou must
be wondering why vou're getting this mail, correct?

I'he truth is, | achsally installed malware on adult vids
(sexually graphic) and you know what, vou accessed

sathe s website t experience fun (know what |

mean?). When vou were busy \m!chinr video clips, vour
web browser started functioning as a RDP (Remote
Computer) having a key logger which provided me

access 10 vour system and also vour web cam access:
Immedialely affer that, the software obtained every aﬁ'g y

ol your contacts from your fh, and e-mail. P

29

Example 1: Sent To My Gmail
Account

First Choice is to disregard my email message. Let us see
what will happen if you choose this option. [ will
certamly send out vour video lo vour entire contacls
including close relatives, co-waorkers, and so forth 1t
won't hefp vou avord the humiliation vou and vour
family \\'iﬁl Teel when friends and family learn vour
sordid videotape

Second Option is to send me S3000. We will name it my
“confidentiality charges”. Now Lets see what happens if
you pick this choice. Your dirty secrel remains vour
secrel. 'l delete the sextape. After vou you pay me my
fees, You can freely keep vour routine life and tamily as
though nothing ever happened

e
FAIRFINLDE

30
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Example 1: Sent To My Gmail
Account

Important: You have one day in order to
make the payment. (I have a unique pixel in
this email, and right now I know that you
have read through this message). Don't tell
anyone what you will be using the Bitcoins
for or they might not give it to you. The
process to get bitcoin usually takes a couple
of days so do not put it off.

-~

"k
FAIRFIELD
s pan

9/19/2019
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Example 2: Sent to many staff

1o 20rosg. S 18
farn wgreisy tepee 16 D13 44 A
To o, Swnan U8t et S

Viatay Vomats T8 IS - Joreome
etk A 8 . o8 il g et R ] 1 A B 18 i R W e L0 Mg
T syl offiray o8 curvee s et

Phasns of amameyrs - b Sl b e o 4
e Tk s b e i o+
S oo,

+<ELIY

z
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Example 2: Sent to many staff

N1 #T Tachomcy v (i
v 51t boplopres.
Hrakey eyt f. A gy o Cnsht T (1t

et e 4 pona, o i A J e et st

Fares ol sy wel (148 . et 0
f—— s -
ok
s regarch,
Cwtwrnad o-mall admbutruts
OuDRGH LeTvice 1o erapioyws e et sarvEY
Ceopiea 200 na ELD
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Example 3:

Supposedly _

sent From | - © -
Citibank to A
County T
Email =

[[padey-ind

9/19/2019
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Example 3:

Supposedly _

sent From
Citibank to

CUUH‘.’_\'
Email =

35

Example 3: Supposedly sent From
Citibank to County Email
Greetings MARK CC http://niagara.kiev.ua/&fninfo/
mee30647x/ 807840556/ yu-jijl
Allow up to 10 mint Click or tap to follow ak.
See your receipt here.

it
FAIRYFELTY

36

12

065



Phis

f Mesagr
-

D g, e Aoy

h Alert Report Button
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TOP 41 () GENERAL EMAIL SUBJECTS

15%
2%
1%

Tk Ruguied e otely

oy
1%
195
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Proverbs 4:16 The Message

Evil people are restless
unless they're making trouble;
They can’t get a good night's sleep
unless they've made life miserable for
somebody.

ST

£y
‘AII\T!P_'. i
41
Questions?

Mark E. Conrad

Information Technology Director

Desk: 740-652-7076

Mobile: 740-243-4933

Email:

mark.conrad@fairfieldcountvohio.gov
Pt

42
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The Concept of
Proper Public Purpose

Sepltember 26, 2019
Fairfield Cournty
Leadership Conference

9/19/2019
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Proper Public Purpose

+ Governments may not make expenditures
of public monies unless they are for a
valid public purpose.

* A governmental action or direction must
benefit the populace as a whale.

44

Proper Public Purpose

» Two main criteria demonstrate a public

purpose.

— The expenditure is required for general good
of all inhabitants.

— The primary objective of the expenditure is to
further a public purpose, even if an incidental
private end is advanced.

45

15
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Examples of Proper Public Purpose

+ Infrastructure improvements
* Salaries of public employees for
performing public services
+ Benefits & training for such employees
« Contracts for services to benefit the public
« Equipment, software, hardware, &
supplies for public offices
‘f"‘"\\

Troichd
FATRETR L]
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Proper Public Purpose

+ Government entities may not make ex penditures ol

public monies unless they are fora vahd public
urpose. State ex rel. McClure v Hagerman, 155 Ohio
St. 320 (1951)

Typically, the determmation of what constitutes a
“proper public t}m:pnm- rests with the judgement of
the governmental entity, unless such determination is
arbitrary or unreasonable.

+ Evenin a purchase (s reaspnable, Ohio Allormey

General Opinion 82-006 indicates that it must be

memorialized and be approved BEFORE the purchase

is made

Policies

47

Example - Finding for Recovery
Proper Public Purpose

AOS Technical Bulletins 2003-005 and 2004-
002 discuss the requirements imposed by
case law & AG Opinions.

48
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Example - Finding for Recovery
Proper Public Purpose & Documentation

Most findings for recovery are due lack of

documentation

» An expenditure may be for a proper public
purpose, but lack of documentation makes it
impossible to justify the expenditure

+ Credit cards & lack of itemized receipts can

be problematic

Sam'’s Club, Office Max, Target, Restaurants,

Grocery Stores, and Gasoline - personal or

private? i

* Transparency/Documentation (Pavroll) Etas

FAIREIELD

9/19/2019
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Example - Finding for Recovery
Proper Public Purpose & Documentation

« Example: during the audit period, purchases
were made from an Academy's bank
accounts for which supporting
documentation was not on file and approval
of the Governing Board could not be verified.
The following transactions were

unsupported:

— Food - $1,500 — Retail - $25,000

- Gasoline - 65,000 - Internet/Computer - 85,200

— Travel - $12,000 - Cell Phone - 59,200 o

— Fed Ex-$1,100 - Utilities - $1,700 L:.‘

50

51

17

G6S



Questions arise regarding purchases of food
or refreshments connected with
business meetings or trainings
¢ Enabling legislation
* Public Purpose of Meeting/ Training
» Documented with agendas, attendance
records, minutes, summaries

» Approved at management level, documented

* Simple, de minimis expenditures

* Packet of Information - Review

* Questions? Ask before you purchase i.":.:.‘:\

LR R L

9/19/2019
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Correct Documentation & Analysis
- Simple Food and Refreshments

* Meeting/ Training agenda with purpose
statements, attendance records, & minutes
or summary

* Procurement steps - lowest cost

* De Minimis analysis - low in value,
minimal; examine frequency; simple

» Open discussion

53

Real Life Examples

Under what circumstances is it PPP tc make
an expenditure for:

» Lunch for staff

- Incentives for contractors ﬁ
» Training

* Note cards for staff to use to thank
members of the public or partners

Py

54
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e

Credit Card Usage

« A county credit card can only be used for
specific purposes per the ORC

Credit cards cannot be used for different
purposes, even if such expenditures are
reimbursed

9/19/2019
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Some allowable purposes
ORC 2913.21

» Food

« Transportation

 Gasuline/oil

* Motor vehicle repair

* Telephone

» Lodging

* Internet service provider

« Expenses for children in temporary care r‘m

TATRF (VL

56

Credit Card Usage

+ Is it okay to use a county credit card for:
— Airline tickets for required travel out of state?
— Emergency repair of a bus?
— Hotel expenses for an elected official to attend a
conference?

— Ordering office supplies online?
— Registering for a conference fee online?
— Paying for a webinar?

Discuss...

f o e
FRIRFIETL

57
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Mission related expenses

+ Avoid “Mission creep”
« How does the decision impact the

9/19/2019

wissin |
St
| £33
58
Takeaway/ Assignment

1. Packet of information (county specific)

2. Share with all staff - increase
understanding of proper public purpose

3. Maintain standing agenda items about
proper public purpose & ethics

4. Reach out with any questions

QOrganizational knowledge improves; e,

leadership ts cultionted £y

o T

59
Questions & Answers
Carri Brown
County Administrator
740 652 7096
£
60

20
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Use of CORSA Loss Control Services
to Avoid Employment Claims

2019
PRESENTED TO YOU BY

County Risk Sharing Authority

209 East State Street
Columbus, Ohio 43215-4309 " ,
Phone:  (614) 221-5627 A gy
P () 2200209 | e
R | Avemecy

Benjamin S. Albrecht — balbrecht@fisheldowney.com
Jennifer H. George — jgeorge@fisheldowney.com
Stephanie L. Schoolcraft — sschoolcraft@fisheldowney.com

FISHEL DOWNEY ALBRECHT & RIEPENHOFF LLP
7775 Walton Parkway, Suite 200 | New Albany, Ohio 43215
P (614) 221-1216 | F (614).221-8769 '

A Service Program of the County Commissioners Assoctation of Ohio
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INTRODUCTION

A.

Every year scores of civil lawsuits and administrative charges are filed by
employees (current and former) as well as applicants. The number of lawsuits and
charges filed increase annually -and this trend will likely continue. For example,
the Equal Employment Opportunity Commission (EEOC) reported a 30% increase
for 2018 in the number of individuals who contacted the EEOC regarding filing a
discrimination charge.

https://www.eeoc.gov/eeoc/newsroom/wysk/2018_highlights.cfm

CORSA provides property and liability coverage which includes coverage of
human resource related claims for counties. CORSA was incorporated in the State
of Ohio in 1987 as a nonprofit corporation. CORSA membership currently consist
of 66 counties and 42 multi-county facilities and county affiliated entities.

Based on 30 years of experience insuring against and defending employment
lawsuits, CORSA created, implemented, and continually enhances risk
management services and litigation avoidance techniques available to member
counties. Thanks to your County’s hard work and use of CORSA’s risk
management services from 2008 to 2018, the total cost of employment lawsuits
filed against CORSA member counties decreased by 55%. It is important to note
that from 2008 to 2018 the total number of lawsuits filed against CORSA member
counties increased by 16%. The three most common claims filed against CORSA
member counties are: 1. Wrongful Termination; 2. Discrimination/Harassment; and
3. Hostile Work Environment.

CORSA’s comprehensive approach to risk management protects county office
holders and staff, reduces staff workload, and improves operational efficiency.
CORSA’s Risk Management Services are provided to members at no additional
cost. We encourage all members to take advantage of the resources and tools
provided by CORSA to assist in human resource management and litigation
avoidance.

CORSA HR resources and services should in no way be considered as a
replacément for those provided by the County Administrator, County Prosecutor,
HR management, HR consultants, or outside counsel. CORSA HR services are
intended to assist member counties establish and maintain effective HR programs.
Consult'with your County Administrator, HR, Prosecutor’s Office, or legal counsel
before change or implementation of employment policies or practices.

There are numerous bases upon which employees can file an employment related
claim. Federal and state law provide several bases upon which to file employment
related civil lawsuits.

109



Common federal law causes of action include:

d.

b.

C.

Violations to Title VII and Civil Rights Act Amendments involving
an employee’s race, gender, religion, national origin, et. al.

Interference with an employee’s right to take leave under the Family
and Medical Leave Act (“FMLA”) and/or retaliation for taking
FMLA leave.

Violations of the Americans with Disabilities Act (‘“ADA™).
Violations of the Age Discrimination in Employment Act.

Unlawful discrimination occurs when an individual’s compensation,
terms, conditions, or privileges of employment are negatively
impacted due to that individual’s membership in a protected class.

Unlawful harassment is a subset of discrimination and occurs when
abusive and harassing behavior is directed at an individual due to
his membership in a protected class and adversely affects the
individual’s terms, conditions or privileges of employment.

A hostile work environment is created when an employee feels
uncomfortable or scared to be in his or her work space due to
offensive behavior, intimidation or abuse by a coworker or superior.

Common state law causes of action include:

il

Ohio Rev. Code Amn. § 4112.02. ‘Ohio’s analogous
antidiscrimination statute is typically interpreted and applied co-
extensively with the federal antidiscrimination statute (Title VII of
the Civil Rights Act of 1964).

Termination of Employment-at-Will that Violates Clear Public
Policy. Ohio has long followed the general rule among American
jurisdictions presuming that employment relationships are “at-will”
and thus terminable by either party regardless of cause. The general
presumption of at-will employment is then subject to certain
exceptions established by statute, e.g., race, sex, religion or national
origin. Ohio courts have also recognized a tort action available to
those terminated for purposes that violate a clearly established
public policy.

¢09



3.

Retaliation Claims:

d.

e.

The framework set forth in McDonnell Douglas as modified for
retaliation cases requires that the employee demonstrate that:

i S/he had engaged in statutorily protected activity;

ii. S/he was thereafter subjected by [his] employer to adverse

employment action; and,

fii.  Causal link existed between the protected activity and

adverse eniployment action.

NOTE: A plaintiff need not prove discrimination or harassment to
successfiilly assert a cause-of action for retaliation.

Materially Adverse: A materially adverse change in the terms or
conditions of the-individual’s employment caused by the employer’s
actions. - :

Temporal Proximity: The adverse employment action must occur
“very close” to the time that the employer first learned of the
employee’s protected activity.

Common Adverse Actions: Such actions include constructive
discharge, termination, demotion, decreased salary, lower job title,
or material loss of benefits or responsibilities. It must be more than
a mere inconvenience or alteration of job duties.

Case Law: Burlington Northern & Santa Fe Railway Co. v. White,
546 U.S. 1060 (2006). The Court held that in a retaliation claim, the
plaintiff must prove that the employer’s actions were “materially

- adverse” to the employee or applicant. The Court stated that “in the

present context that means that the employer’s actions must be
harmful to the point that they could well dissuade a reasonable
worker from making or supporting a charge of discrimination.”

C. Evolution of CORSA Risk Management Resources & Services:

1.

Evolution of CORSA Primary HR Risk Management Resources &
Services:

In 2008, CORSA’s risk control services primarily consisted of the HR
Helpline and CORSA University online training. Over the last decade, use
of these services and resources has increased significantly as illustrated by
the following graphs:
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CORSA HR Hotline Calls
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CORSA has implemented several additional risk management resources
and services since 2008 including but not limited to: in-pezson HR training;
Best Practice Personnel Policy Manaual; HR Toclkit; and law enforcement
specific resources and training. (See Appendix for a full listing of CORSA
Risk Control Services).



CORSA services are intended to assist member counties with reduction of
risk and litigation avoidance from the hiring process to post-employment
issues. 8

Again, CORSA HR resources and services should in no way be considered
as a replacement for those provided by the County Administrator, County
Prosecutor, HR management, HR consultants, or outside counsel. CORSA
HR services are intended to assist member counties establish and maintain
effective HR programs. Consult with your County Administrator, HR,
Prosecutor’s Office, or legal counsel before change or implementation of
employment policies or practices.

IL THE HIRING PROCESS

A.

When making a hiring decision, it is as important to do all that you can do to hire
the “right” person or individual. In seeking to hire the right person it is necessary
to review your hiring practices to ensure they are thorough, effective, and in
compliance with all applicable laws. A sound hiring process will yield quality
employees and avoid legal headaches. CORSA offers several no cost services and
resources that you can take advantage of during the hiring process.

L.

CORSA Hiring Issues Outline: When creating or updating your hiring
process you should consider a review of CORSA’s Hiring Issues Outline
at www.corsa.org which provides a comprehensive overview and resources
to create an effective and legally compliant hiring process.

CORSA'’s Hiring Issues Outline will assist with:

a. Recruitment

b. Job Descriptions

c. Job Applications (What should and should not be on your job

application)

d. Interview Questions (Legally permissible and impermissible
questions)

e Reference Checks

L Use of Social Media in the Hiring Process -

g Applicants with Criminal Backgrounds

CORSA Best Practices Personnel Policy Manual: CORSA’s award
winning HR Policy Manual provides members yet another-exceptional risk
management tool when drafting or revising personnel policy manuals. The
Ohio Public Employment and Labor Relations Association (OHPELRA)
and National Public Employment and Labor Relations Association
(NPELRA) awarded CORSA Pacesetter Awards in recognition of
innovative leadership which has resulted in positive impact to public sector
labor relations and human resources. The Best Practices Personnel Policy
Manual is a tool to create or revise a policy manual that meets the needs of

5
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an individual county. CORSA counties have limited legal consultation
available to them to assist with implementation of policies. Please contact
Benjamin Albrecht, Fishel Downey Albrecht Riepenhoff, at (614) 221-
1216 for assistance.

CORSA Best Practices Personnel Policy Manual contains several sample
policies relative to the hiring process including:

., Discrimination/Harassment

b. Equal Employment Opportunity
c. Nepotism .

d. Americans with Disabilities

e Classification Status

L Probationary Period

£ Attendance & Leave

h. Fair Labor Standards Act

3. CORSA HR Toolkit: CORSA created the HR Toolkit, accessible at
WWW.corsa.org., to assist in the effective application of workplace policies
and procedures. The sample forms and’ documents are just that, samples
that can be used as a tool to create and utilize forms or documents that meet
the needs of each individual member.

CORSA'’s HR Toolkit contains several template forms relative to the hiring
process including:

a Application for Employment

b. Background Investigation & Release
. BCI Background Checks

d. Required Employment Postings

I. EMPLOYEE TRAINING

A.

Train, train, train. Training during all stages of an employee’s career is vital to
success of thie employee and agency. Training programs vary greatly depending on
numerous factors such as: job duties; agency needs; the individual employee; stage
of an employee’s career; etc. At a minimum, training should occur at the following
stages:

L. New hire/promotion: Generally this is the most comprehensive training an
employee will receive as they are likely unfamiliar with the agency, their
role, the essential job duties, etc. Accordingly, an employee should receive
training that includes: receipt of written policies/procedures; testing of their
knowledge; demonstration by a supervisor/trainer of desired performance;
job shadowing; progression through a standard training schedule.
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As needed and routine training: With technology, agency and public needs
ever-changing, the way work gets done is constantly evolving. With new
‘processes and programs, employers must provide appropriate training to
ensure employees are able to discharge their duties. Regardless, training
should be provided on a routine basis to reinforce desired performance (e.g.
productivity) and agency values (e.g. anti-discrimination). The CORSA
HR Toolkit page 16 provides a schedule of top 10 employment law training
topics.

Performance Improvement Plans (“PIP”): Occasionally, an employee
may, for a host of reasons, fail to maintain adequate performance over a
period of time. Training is often conducted as part of a PIP. In lieu of or
in conjunction with discipline, placing an employee on a written PIP can
benefit both the employee and employer. PIPs should be tailored to the
specific needs of the situation, but at a minimum should include:
performance standards; training to be provided; scheduled reviews by
management; objective measurement of performance; and employee
feedback. PIPs assist employees in once again being successful.
Alternatively, PIPs will support disciplinary decision to the extent
employee performance does not improve. The CORSA HR Toolkit page
22 provides a template PIP.

B. CORSA Services & Resources Assist Member Counties with Employee
Training

L.

Online Training: CORSA provides member counties with online
supervisory and non-supervisory employee training at no cost to our

+ members. Available 24/7, from any Internet connected computer with

speakers. With CORSA University; it’s never been so easy to deliver,
document and manage your training. CORSA University empowers you to
centralize your training administration ‘and reporting-from any browser, at
any location. CORSA U can be accessed at:

https://www.localgovu.com/corsa/

CORSA U online training offers several courses (1 hr. or less) covering
several topics for both supervisory and .non-supervisory employees
including: .

d. Human Resources (Harassment, Ethics, Bullying, Social Media,

etc.)
b. Information Technology
c. Safety & Equipment
d. Defensive Driving
e. Law Enforcement

L09



In-Person Driver Training Classes

Auto accidents makeup 51% of all CORSA county claims. CORSA offers
in-class defensive driving courses designed to meet the needs of most
drivers operating motor vehicles on behalf of member counties. These
courses provide drivers the tools necessary to-safely operate a motor vehicle
while at work. All courses offered by CORSA are available to member
counties at no cost to the county. 4

The basic course which is offered to fit the needs of all drivers, except law
enforcement officers who normally operate marked cruisers and: whose
primary responsibilities include road patrol, is the Coaching Systems

Coaching the Experienced Driver course.

Specialized courses are also available to member counties to meet'unique
needs. One of these courses is the Coaching the Maintenance Vehicle
Operator course. This course while designed primarily for dump truck
operators, fits the needs of CDL drivers who may also operate other heavy
equipment on and off the road.

Also, available is the Coaching the Emergency Vehicle Operator II Police
course. This course is designed specifically for law enforcement officers

whose specific duties involve road patrol and driving under emergency
conditions.

Classes must have at least 10 attendees. The annual number of driver
training classes conducted since 2008 increased by 17%. Despite a 19%
increase in the annual number of auto claims since 2008 the costs of auto
claims decreased by 30% from 2008 to 2018.

IV. MANAGEMENT, CORRECTIVE ACTION, AND TERMINATION

A.

Supervisors/Managers set standards, communicate the standards, develop
employees, correct poor performance or inappropriate conduct, investigate and
address workplace problems, and administer corrective action as well as removal.
Management of employees is a rewarding, but challenging endeavor.
Supervisors/Managers must be given sufficient resources and support during the
process. Several CORSA resources and services can supplement your county’s
management, corrective action, and termination of employees.

1.

CORSA Outlines: Several management related outlines that pré)vide a
comprehensive overview of management topics that are accessible at

www.corsa.org including:

a. Disciplining Difficult Employees
b. Prevent Employment Claims Before They Occur

8
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Managing FMLA Leave & Responding to Employee Abuse/Misuse

o
H

d. Americans with Disability Act
e. Conducting Effective Investigations
L. Discipline Standards
g Discrimination and Harassment
h. Engineering Employee Performance
‘ . + Attendance and Leave Usage
3. Managing Toxic Employees
. * Social Media-in the Workplace
L

Workplace Violence and Bullying

2. CORSA HR Toolkit & Best Practices Personnel Policy Manual provide
several template policies, notices, and forms to assist with corrective action
and overall employee managemént, including: *

i’ Performance Evaluations ° _

b. ° Computér Use and Social Media Policies
‘¢i ° Drug & Alcohol Policy (Including Medical Marijuana)

d. FMLA, Vacation, Sick, Military, and Personal Leave Policies
e Family Medical Leave Forms

L Americans with Disability Checklists

g Fitness for Duty Letters

h. Discrimination, Harassment, and Hostile Workplace Complaint

Forms o

i, Paid Administrative Leave Letter

3. Notice of an Investigatory Interview

k. Pre-Disciplinary Hearing Notice

i ‘Classified Employee Disciplinary Checklist

m.  Disciplinary Flowchart for Non-Union Public Employees

n. Last Chance Agreement

o, SPBR 124.34 Order

p. SPBR Notice of Appeal
o Termination 'Checklist

3. The CORSA HR Helpline Was created 12 years ago to provide members
with sound legal advice to insure prompt and accurate assistance with HR
situations that may result in a claim/lawsuit. Such issues include:

i Disciplinar_j} adtion pending
b.  FMLA and other leave concerris or questions

ICORSA HR resources and services should in no way be considered as a replacement for those provided by the County
Administrator, County Prosecutor, HR management, HR consultants, or outside counsel. CORSA HR services are
intended to assist member counties establish and maintain effective HR programs. Consult HR, Prosecutor’s Office,
or legal counsel before change or implementation of employment policies or practices.
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(O Terminations
d. Civil Service questions
e. Harassment claims |

» Discrimination and Retaliation allegations
g Attendance :

The Helpline is meant to be used in- circumstances where decisions that
could lead to claims must be made immediately. The Helpline does not
include appearances by contracted legal counsel in legal proceedings. The
Helpline also does not apply to issues arising out of collective bargaining
agreements or negotiations, including the above listed examples if they are
goyerned by a collective bargaining agreement.

Elected officials, department heads and supervisors that have a role with
employment activities may access the Helpline for assistance. Counties
north of I-70, please email or call David. Smith at Mazenec, Raskin and
Ryder (MRR) 440-424-0016, dsmith@mrrlaw.com. Counties south.of 1-70,
please email or call Jeffrey Stankunas at Isaac Wiles 614-221-2121,
jstankunas@jisaacwiles.com.

V. POST-EMPLOYMENT ISSUES

A, Use of CORSA HR services and resources prepare counties to properly handle
post-employment issues such as:

L. Employment References

a. Ohio’s Reference Checking Law - O.R.C. §4113.71. Provides a
qualified immunity for employers. Not liable for harm sustained as
a result of providing information pursuant to a reference check
unless the reference-information is:

IS

i, False with deliberate intent to mislead, in bad faith or for a
malicious purpose; or
ii. Given as a result of unlawful discrimination.

2. Uncm;'aloyment Claims.

a. Remember that you may still incur costs even after an employee is
terminated due to the employee’s receipt of unemployment
compensation, Purpose of unemployment is to serve as a “safety
net” for the unemployed individual who is -actively rseeking

- employment. The program is designed to be pro-employee. In order
to prevail, the employer must prove “just-cause™ for the removal of
the employee. ' :

10
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3.

Workers” Compensation Claims.

.

Employers. are prohibited from retaliating against employees for
seeking and/or receiving Workers’ Compensation. Workers’
Compensation claims approved by the Bureau of Workers’
Compensation outlive the employment relationship. Employers are
wise to thoroughly review employment matters where an employee
has an approved Workers’ Compensation claim to avoid running
afoul of the law.

i

Employment Claims (administrative and/or lawsuits).

Always consider the possibility of future claims by employees, or former
employees; especially when terminating the employment -of an employee.
Litigation can be brought in many venues: County Common Pleas Court,
Municipal | Court, Small Claims Court, Federal District Court, etc.
Employment litigation is often either filed in Federal District Court in the
first instance or ends-up there shortly after it is initiated.

d..

Litigation: Litigation is confusing for many non-attorneys. Because
they are unfamiliar with the process, employers often do not
immediately recognize timelines that are important in defending a
lawsuit. There can be severe consequences of missing deadlines in
litigation, . including the Court granting default judgment against
you. It is important for employers to understand the basic process of
civil litigation. The following outlines the basic steps of a typical
civil lawsuit that is applicable to most types of litigation a business
owner/professional will encounter:

i Complaint: The Plaintiff (person suing) files a document
called a Complaint stating certain allegations and alleging
the right to something (e.g. money, property, injunction,
etc.);

1i. Service and Summons: Within a certain amount of time
after filing the Complaint (six months in Ohio), the Plaintiff
must “serve” the Complaint upon the Defendants (those
being sued). The Complaint will be accompanied by a
Summons (a document ordering the Defendant(s) to appear
in Court);

lii.  Answer: Within approximately one month of being served
with the Summons and Complaint, the Defendant(s) must
Answer the allegations of the Complaint in a formal
document filed with the Court. In Ohio, the Defendant has

11
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iv.

28 days to answer. In Federal Courts, the Defendant has 20
days to answer. The Defendant should contact an attorney
immediately after receiving a Complaint in order to protect
his/her rights. The attorney will most likely want to meet
with the Defendant to discuss the case before filing the
Answer;

Discovery: After the Answer, and, in some cases, status
conferences are held or motions are filed, Discovery will
begin. Discovery is literally the process of discovering facts
and information relevant to your case from the opposing
party and others. This is the stage in the litigation where
depositions will occur, if at all;

Trial: After the Complaint, Answer, Discovery, and any
motions that may be filed by either party and ruled upon by
the Judge, the case will then be set for trial. Trial does not
usually happen immediately. In many employment cases in

Federal Court, for example, trial will be set up to a year, or

longer, after the date the case was originally filed. Litigation
of some types of commercial litigation can take years. to
complete.

Administrative Proceedings: In many employment matters, the
Plaintiff must first “exhaust administrative remedies.” Basically, if
the Plaintiff is alleging a violation of any one of certain types of
employment laws, he/she must first file the case in the appropriate
administrative agency.

il

i,

EEOC: For employment matters, the case will most likely be
filed in the Equal Employment Opportunity Commission
(“EEOC”). The U.S. Equal Employment Opportunity
Commission (“EEOC”) is responsible for enforcing federal
laws that make it illegal to discriminate against a job
applicant or an employee because of the person's race, color,
religion, sex (including pregnancy), national origin, age (40
or older), disability or-genetic information. It is also illegal
to discriminate against a person because the person
complained about discrimination, filed a charge of
discrimination, or participated in an employment
discrimination investigation or lawsuit.

OCRC: The Ohio Civil Rights Commission (“OCRC”) is
Ohio’s counterpart to the EEOC. As a quasi-judicial,
administrative agency of the state, the general powers and
duties of the Commission are to receive, investigate, render

12
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formal determinations, and conciliate charges of unlawful
discrimination in the areas of employment, housing, public
accommodations, credit and institutions of higher education.

iii.  Initiating a Charge: An employee initiates his/her case at the
agency level by filing a “charge” of discrimination,
retaliation or harassment. If the employer receives a
“charge” or notification from the OCRC, it should contact
an attorney immediately. Cases are often resolved at this
agency level without the case proceeding to Court.

CORSAVTRAINING\2019 Training\Qutlines\Use of CORSA Loss Control Services to Avoid Employment Claims.docx

13
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BASIC UNDERSTANDING OF LAW

A, What is The Difference Between Harassment ana Discrimination?

1. Unlawful discrimination occurs when an individual’s compensation,

terms, condition, or privileges of employment is negatively impacted due to
that individual’s membership in a protected classification.

Unlawful harassment is a subset of discrimination and occurs when
abusive and harassing behavior is directed at an individual due to his
membership in a protected class and adversely affects that individual’s
terms, conditions, or privileges.of employment.

a. Is all discrimination and harassment unlawful?

b. Are there other forms of unlawful harassment?

Categories of Unlawful Discrimination AND Harassment

A. What Are the Protected Classes?

1.

Sex/Gender

a. Gender Identity?

b. Sexual Orientatio.n?
c. Pregnancy?
Race/Color
National-Origin/Citizenship
Religion

Age

Disability

Genetics

Military Status
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Sample CORSA Discrimination and Harassment Policy

o The County is committed to providing a facility that is safe and free
from unlawful discrimination and harassment. Unlawful
discrimination or harassment is behavior directed toward an
employee because of his membership in a protected class such.as:
race, color, religion, sex, national origin, age, ancestry, disability,
genetic information, or military status. Unlawful discrimination and
harassment is inappropriate and illegal and will not be tolerated. All
forms of unlawful discrimination and harassment are governed by
this policy and must be reported and addressed in accordance with
this policy.

Scenario #1(a): An employee comes to you and indicates she is pregnant. As a result,
she needs a light duty assignment. What do you do? :

Considerations:

Is pregnancy a protected class?

Is she eligible for a light duty assignment?

Caselaw: '

Young v. United Parcel Serv., Inc, 135 §S. Ct. 1338 ' (2015)

UPS denied light duty accommodations to a pregnant employee, citing their policy
of only extending light duty or reassignments to employees who were injured on
the job or to employees qualifying as disabled within the meaning of the Americans
with Disabilities Act. The employee brought suit, alleging the policy resulted in
disparate treatment for pregnant workers compared to other employees who were
similarly situated in their inability to work. The employee alleged that UPS’s
actions were in violation of the Pregnancy Discrimination Act, which prohibits
employers from discriminating against individuals based on an employee’s

pregnancy.

The Supreme Court held that individual pregnant workers bringing these types of
disparate treatment claims may show disparate treatment through indirect evidence,
and may do so using a modified McDonnell-Douglas analysis. Under this analysis,
the individual pregnant worker can make out a prima facie case of discrimination
by showing:
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(i) The worker belongs to a protected class (i.e. she is or was pregnarit);
(ii) She sought accommodations from her empl’oyer.;
(iii) The employer did not acclommbdate her; and

(iv) The employer acpomxgodqtéd other employees similar in their ability or
inability to work. " '

Once the worker has met these four elements, the employer can then show that it
did not accommodate the employee based on legitimate, non-discriminatory
reasons. The Court made it clear that those reasons cannot include that it is more
'expe_ngi\{p or_less convenient to accommodate pregnant workers. Once the
employer has offered a legitimate reason, the worker can then show that these
reasons are pretextual.

. Is she entitled to leave?

‘Sample CORSA Family and Medical Leaye Policy

© Eligible employees may request time off. for. family and/or medical leave of
absence with job protection and no loss of accumulated service provided the
employee meets the conditions outlined in. this policy and returns to work in
accordance with the Family and Medical Leave Act of 1993.

o3t

Scenario #1(b): A female employee at the County Engineering Department (the only
female employee) frequently complains to her coworkers that the snow plow she is
assigned .to for this year’s snow runs is the oldest in the Department’s fleet. Every
time she gets .called out on a run in the early winter months, she reiterates her
complaints to every coworker she sees. She tells everyone the assignment is because
she is the only woman in the Department. In reality, the supervisor made the plow
assignments based on seniority, as required by the Department’s CBA, and the female
. employee was the least senior employee. . - :

The supervisor is-notified of these complaints. In January, the employee submits a
doctor’s note to her supervisor, which details that the employee needs a snow plow
that contains an ergonomically’ adjustable seat. because the employee’s legs are
becoming numb while driving. The note is from a reputable doctor and establishes
that it is medically necessary for the employee to use 2 vehicle with the adjustable
seat. The supervisor is suspicious because only the newest snow plows have such seats
and he thinks the employee is just trying to get reassigned and get special treatment.
He grants her the accommodation, but tells her that she does not get special treatment
at the department because she is the only ferale employee in their division, and that
she should stop making everything about her gender.
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o What protected classes are implicated here?

° Should the Department have granted the accommodatlon in llght of the supervisor’s
suspicion?
L Is the s'upei‘visoi’s comment problematic? Why or why not?

ill. SETTING STANDARDS IN THE WORKPLACE

A Why Do We Care About Harassment?

%

I.

2.

3.

4.

One in four workers claim fo have ‘been in a romantic relatlonshlp with a
colleague.

One in three relationships result in someone being fired.
17% of employees who remain, get transferred.

5% of office affairs lead to litigation.

B. How Do We Set Standards?

1.

Understand what is urilawful.

Conduct that unreasonably interferes with a person’s work
performance or creates an intimidating, hostile, or offensive work
environment is unlawful. Harassment is' a subset of discrimination

-that protects employees from hdrassing behavior in the workplace

as a result of the employee’s membership in a protected class. The

‘theory behind harassment is that abusive and harassirig behavior can

adversely affect the terms, conditions or privileges of employment
thereby v10|at1ng Tltle VIL
Workplace conduct in the nature of lewd or explicit sexual remarks,
mnuendoes, jokes, gestures, touching, discussions of sexual activity,
indecent” exposure, whistles, display of obscene or suggestive
pictures-or cartoons, pornographic. posters, requests for dates or
sexual favors, displayed swastikas'or rebel flags.
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2.

Caselaw:
Franchina v. City of Providence, 881 F.3d 32 (1st Cir. 2018):

Plaintiff, a firefighter for the City of Providence, was constantly
harassed by her co-workers. Plaintiff was also spit on, propositioned
for sex, shoved, and in one instance had the blood and brain matter
of a suicide victim thrown on her. Plaintiff filed suit against the City

for harassment and discrimination under Title VII of the Civil Rights

Act and after a jury trial was awarded $700,000.

The First Circuit Court of Appeals upheld the jury award, holding
that the Plaintiff’s treatment by the City was a violation of Title VII.
The Court outlined the “sex-plus theory” under Title VII, which

occurs when an employer classifies employees on the basis of
gender plus another characteristic, in this case the Plaintiff’s sexual -

orientation. The Plaintiff showed that the basis of the discrimination
was both her gender and her identification as a lesbian. The Court
found that women who were perceived as willing to sleep with their
male co-workers were treated better than those who were not. As
the Court concluded; “employers should be cautioned that turning a
blind eye to blatant discrimination does not generally fare well under
anti-discrimination laws like Title VIL”

Establish a policy.

CORSA Sample Discrimination and Harassment Policy-

Definitions.

Unlawful discrimination occurs when individuals are treated less favorably
in .their employment because of their membership. .in a protected
classification.. An employer may not discriminate against an individual with

. respect to the terms and conditions of employment, such as promotions,
raises, and other job opportunities, based upon that individual’s membership
in that protected class. )

Harassment is a form of discrimination. Harassment may be generally
defined as unwelcome conduct based upon a protected classification.
However, harassment becomes unlawful where;

Enduring the offensive conduct becomes a condition of continued
employment.
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The conduct is severe or pervasive enough to create a work
environment that a reasonable person would consider intimidating,
hostile, or abusive.

CORSA Sample Discrimination and Harassment Policy

° By way of example, sexual harassment is one type of unlawful harassment.
Unwelcome sexual advances, requests for sexual favors, and other verbal or
physical conduct of a sexual nature constitute sexual harassment when:

1.

Submission to the conduct is made either explicitly or implicitly a
term or condition of an individual’s employment.

Submission to or rejection of such conduct by an individual is used
as the basis for employment decisions affecting such individual. *

Such conduct has the purpose or effect of unreasonably interfering
with an individual’s work performance or creating an intimidating,
hostile, or offensive work environment. Harassment on the basis of
an employee’s membership in any protected classification (as set
forth above) is unlawful, will not be tolerated; and must be reported.

a.

Are these Examples of Unlawful Harassment?

Scenario #3: My supervisor is creating a hostile work environment by'yelling

at me?

Scenario #4: My supervisor is creating a hostile work environment by making
jokes, comments, and gestures about having an affair with me? She has also
indicated she can provide me a better assignment if I go on a date with her?

Quid Pro Quo (“This for That”)

The employee’s submission to harassment was an express or implied
condition for receiving job benefits or the employee’s refusal to submit to
supervisor’s harassment resulted in tangible job detriment. By definition,
quid pro quo claims can only be brought against a supervisor or someone
with supervisory authority over the complaining individual. The
Supervisor need not be the employee’s direct supervisor to impose liability,
but must have the ability to affect the employee’s terms & conditions of
employment.
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Scenario #5(a): I used to date a supervisor and we broke up three (3) weeks
ago. However, he keeps calling, driving by my house, and asks about going
out again. I keep saying no. I want to file a complaint.. Is this improper by
the supervisor?

CORSA Sample Workplace Romances Policy

a To avoid concerns of sexual harassment, preferential treatment and other
inappropriate behavior, employees are required to inform [At Least Two, No
More Than Four Designees, Title, Phone Number] if they currently are, or if
they intend to become, romantically involved with a co-worker. Such
relationships are not necessarily prohibited, but must be appropriately
addressed. Should the County determine that a conflict exists between an
employee’s employment and a personal relationship with a co-worker, the
County will attempt to work with the employees to resolve the conflict.
Should operational needs prevent resolution, the relationship must cease or
one or both of the parties must separate from employment. Supervisors are
expressly prohibited from engaging in romantic or sexual relationships with
any employee they directly, or indirectly, supervise.

V.

Scenario #5(b): You investigate the allegation, and the supervisor shows you
several explicit emails, texts, and photos from the employee? Does that make
a difference?

WELCOMENESS— DEFENSE TO HARASSMENT?

A. Factors to Consider:
1. Whether the complaining employee solicited or incited the behavior;

"2, Whether the conduct was regarded as undesirable or offensive;

3. Whether thie complaining employee told the harasser to stop; and
4. Who instigated the behavior?
Note: Acquiescence does not necessarily mean consent. To be held to have
“welcomed” the behavior! the complaining employee must have voluntarily
participated in the conduct. Keep in mind that a fear of reprisal or job detriment

may silence or coerce an employee — an employee who “plays along” so as not to
upset her supervisor or co-worker is not a voluntary participant. Additionally, the
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“welcome” or “voluntary” defense is more suspect if the harasser has authority over
the complaining employee.

Remember:

1. Make sure the policy has various ways to report allegations;

2. Make sure supervisors and HR know their responsibilities; and
3. Don’t promise confidentiality.

V. CAN THIS HAPPEN OFF-DUTY?

A.

Employees Must Understand That Conduct Off-Duty Is Just as Actionable.
Off-Duty Conduct

CasekawL

Satterfield v. Karnes, 736 F. Supp. 2d 1138, 1159 (S.D. Ohio 2010).

The court considered whether an obscene phone call that took place after hours and
outside of the workplace should be taken into consideration in deciding a hostile
work environment claim. The court acknowledged that the 6% Circuit had not yet
taken a position on the issue of whether off premises, after-hours.conduct by a non-
supervisory employee may be considered in this analysis. However, the court went
on to quote Duggins v. Steak ‘n Shake, stating “when an employee is forced to work
for, or in close proximity to, someone who is harassing her outside the workplace,
the employee may reasonably perceive the work environment to be hostile.” The
court considered the phone call in the “totality of the circumstances.” .

Gelpi v. AutoZoners, LLC, 2014 WL 1224457 (N.D. Ohio March 24, 201:4).

The Court awarded summary judgment to the employer on an employee’s claim
alleging she was subject to a hostile work environment as a result of sexual
harassment. Plaintiffs bringing these claims must prove that the alleged harassing
conduct is. unwelcome. Here, Gelpi alleged that sexual jokes and banter that
occurred in the workplace were offensive to her. The Court evaluated Gelpi’s
Facebook page to show that she was actually very comfortable with sexual humor
because there were numerous posts containing sexual references and jokes. The
Court concluded the employee could not prove the harassing conduct was
unwelcome because based on her Facebook posts, and the fact that she was
Facebook friends with nearly all of her coworkers including the alleged harassers,
other employees could reasonably believe she liked sexual humor.
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CORSA Sample Discrimination and Harassmerit Policy

-

Unlawful discrimination or harassment that affects an
individual’s émployment may extend beyond the confines of
the wotkplace. Conduct that occurs off duty and off premises
may also be subject to this policy.

Unlawful disérimination and harassment does not generally
encompass conduct of a socially acceptable nature. However,
some conduct that is appropriate in a social setting may be
inappropriate in the work-place. A victim’s perceived
acquiescence in the behavior does not negate the existence of
unlawful discrimination or harassment. Inappropriate conduct
that an employee percéives as being “welcome” by another
employee may form the basis. of a legitimate.complaint.

Scenario #6(a): We were at a bar after work and a co-worker touched me
inappropriately. Is this harassment?

Concerns:

Off-duty

Impact on the workplace
Welcomeness

Sexual in nature

See Policy

Scenario #6(b): I am friends with my supervisor on Facebook. He appears to
be a member of a “hate group.” I am an African-American female. My
supervisor has recently denied my leave requests and gave me a poor
evaluation score. Is this harassment or discrimination? '

Scenario #6(c): A member of the public comes into the office and makes sexual,
suggestive gestures and comments. Do we have to stop it?

CORSA Sample Discrimination and Harassment Policy

Coverage

* This policy covers all employees, supervisors, department

heads and elected officials. Additionally, this policy covers all

suppliers, subcontractors, residents, visitors, clients,
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volunteers and any other individual who enters County
property, conducts business on County property, or who is
served by County personnel.

WHAT AM 1 REQUIRED TO DO IN THE EVENT OF AN ALLEGATION OF
HARASSMENT AND/OR DISCRIMINATION?

A. Investigate
B. Prompt Remedial Action
Scenario #7(a): A new supervisor is hired by the County Building Department. The

supervisor has the authority to hire assistants and write them up, but cannot fire,
demote, or transfer his assistants without approval from the County’s Human

. Resources Director. Shortly after his hire, the supervisor starts making lewd and

obscene comments to one female building inspector, one female office manager, and
one female administrative assistant. He inappropriately touches the female building
inspector while inspecting an office building together. The supérvisor also shows the
office manager pornography on his phone. Finally, he massages the administrative
assistant shoulders and lets his hands “slip” to inappropriately touch her chest. The
supervisor engages in similar actions for the next three months, but the three female
employees stay silent. After hearing about the hand slip from the administrative
assistant, the female building inspector has enough and reports the supervisor to the
Director of the Building Department.

What is the first thing the Director should do?

Is an investigation appropriate?

If yes, what should you do with the building inspector?
The female employees?

Caselaw:
Kalich v. AT&T Mobility, LLC, 679 F.3d 464 (6th Cir. 2012).

A male employee cannot prevail on a sexual harassment claim against his employer,
based on his allegation that his male supervisor repeatedly subjected' him to
inappropriate comments. Specifically, he claimed that his supervisor said things to
him such as “I like your glasses - you should change your name to Virginia or
Margaret” and “Do you not eat? You look like a giri” and “You know you-can sew.”
The supervisor also made comments about the employee’s dog, noting its small
size, and saying “How cute. It figures.” The supervisor also referred to the dog as
Fluffy or Princess. The supervisor also called the employee a necrophiliac and said
in front of others that the employee had sex with dead people. The employee alleged
that the supervisor made these comments because he knew or suspected that the
employee was homosexual and was trying to “bring him out of the closet.”

1
1

10
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In order to establish a claim for unlawful hostile work environment sexual
harassment, the plaintiff employee must prove that “but for the fact of his sex, he
would not have been the. object of harassment.” In addition, to prove “same sex
harassment,” the plaintiff must show that the alleged harasser: (I) made sexual
advances or acted out of a sexual desire for the plaintiff; (2) was motivated by a
general hostility towards the presence of men in the workplace; or (3) treated
women more favorably than men in the workplace. In this case, the Court found
the supervisor’s conduct to be “crude, bullying and despicable,” but not unlawful.
There was no evidence that the employee was singled out or treated differently than
other employees because of his gender. The supervisor never made any sexual
advances toward him or indicated a sexual interest in him, and the supervisor did
not have a general hostility to men in the workplace. Instead, he was generally rude
and disrespectful of all of the employees he supervised. The Court also noted that
the Employer properly investigated the employee’s complaints and took adequate
remedial measures, which involved discipline, required training and removal of the
supervisor from the employee®s chain-of-command.

Compare Kalich with EEOC v. Boh Bros. Const. Co., LLC, 731 F.3d 444 (5th
Cir. 2013), en bane.

The Court found that a male employee could bring a same-sex harassment claim
against a male supervisor. The supervisor called the employee a “p*¥##», “fhadxss,
and “princess” 2-3 times each day, would come up from behind and simulate anal
sex with the employee, showed the employee his genitalia, and once, when the
employee was in his car sleeping, told him that if the car was not locked the
employee would have ended up with “his d*** in his mouth.” Employer had no
policies regarding sexual harassment, other than to discourage it, and when the
Plaintiff complained of the harassing behavior to his supervisor, the supervisor only
did a 20 minute investigation, took no notes, and merely informally interviewed the
supervisor.

The Court stated the 3 ways to prove same-sex harassment are not the only ways;
plaintiffs can use evidence of sex-stereotyping (gender stereotyping), which is
discrimination or harassment based on the fact that an individual fails to conform
to traditional gender stereotypes, and is prohibited under Title VIL The Court found
there was sufficient evidence to support same-sex harassment, and affirmed the
jury’s verdict in favor of the employee.

11
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CORSA Sample Discrimination and Harassment Policy '

Complaint Procedure

Employees who feel they have been subject to unlawful
discrimination or harassment by a fellow employee, supervisor, or
other individual otherwise affiliated with the County shall
immediately report the conduct, in writing, to [At Least Two, No
More Than Four Designees, Title, Phone Number], each of whom
shall have the authority and responsibility to work directly with
[Someone Outside the Office] to investigate and take appropriate
action concerning the complaint. Similarly, employeés who feel
they have knowledge of discrimination or harassment, or who have
questions or concerns regarding discrimination or harassment, shall
immediately contact [At Least Two, No More Than Four Designees,
Title, Phone Number]. Late reporting of complaints and verbal
reporting of complaints will not preclude the County from taking
action. However, so that a thorough and accurate investigation may
be conducted, employees are encouraged to submit complaints in
writing and in an expedient manner following the harassing or
offensive incident. All supervisors are required to follow up on all
claims or concerns, whether written or verbal, regarding unlawful
discrimination and harassment.

Although employees may confront the alleged harasser at their
discretion, they are also required to submit a written report of any
incidents as set forth above. When the County is notified of the
alleged harassment, it will timely investigate the complaint. The
investigation may include private interviews of the employee
allegedly harassed, the employee committing the alleged harassment
and any and all witnesses. Information will be kept as confideritial
as practicable, although confidentiality is not guaranteed. ‘All
employees are required to cooperate in any investigation.
Determinations of harassment shall be made on a case-by-case basis.
If the investigation reveals the complaint is valid, prompt. attention
and disciplinary action designed to stop the harassment and prevent
its recurrence will be taken.
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C.

Why Do I Need to investigate?

Scenario #7(b): Think back to the Building Department scenario. The Building
Department Director notifies the County’s Human Resources Director about the
sexual harassment allegations. The HR Director decides to put the supervisor on paid
leave pending the investigation. As part of the investigation, the HR Director
interviews each woman, learns the supervisor has been engaging in this conduct for a
few months, determines the allegations are substantiated, and terminates the
supervisor. The female employees file an EEOC claim, alleging a hostile work
environment even though the supervisor is terminated.

Is the County still subject to liability since the women worked in this environment
for multiple months?

Were the actions of the HR Director appropriate?

L.

Vicarious liability can be imputed to the Employer.

a. One defense to vicarious liability is that the Employer exercised
reasonable care to prevent and promptly correct any sexually
harassing behavior. Proof that an employee’s allegations were
investigated and properly handled can be protect the Employer from
vicarious liability.

Caselaw:
Burlington Indus. v. Ellerth, 524 U.S. 742 (1998).

The Plaintiff worked for Burlington for 15 months as a salesperson before
quitting, allegedly because of the constant sexual harassment of one of her
supervisors. The supervisor allegedly continuously harassed her and
threatened to retaliate against her by denying tangible job benefits if she did
not give in to his advances. However, the supervisor never acted on these
threats. The Plaintiff filed suit, and the question before the Court was
whether the employer was vicariously liable for the hostile work
environment created by its supervisor. The Court ultimately held that
Burlington could be held vicariously liable for the supervisor’s actions, but
remanded the case to provide the company the opportunity to provide a
defense, such as that it exercised reasonable care to prevent and promptly
correct the behavior. :

1
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2. Employer obligations: ' '
a. Once an Employer is put on notice it must act.

b. Supervisors and employees must know the policies and
establish/follow expectations.

. Understand obligations during investigation.
1. Scope of investigation depends upon the allegations
ii. Piper
ili.  Garrity
iv.  Union representative
V. Document all of the steps
d. No retaliation against the accuser.
i. Materially adverse change to a term and condition of
employment
ii. Temporal proximity

iii. Is there a link between protected activity and the action
against the accuser?

3. Examples of adverse actions:
a. Constructive discharge, termination, demotion, decreased salary,
lower job title, or material loss of benefits or responsibilities. It must
be more than a mere inconvenience or alteration of job duties.

Scenario #8: A new male Prosecutor is elected. Within the first few mon';hs, the
Prosecutor decides he wants his employees to use a time clock. He also notifies all
office employees he will begin to check employee internet history because he feels like
too much time is being wasted messing around on the internet. The Prosecutor is also
someone wha likes to pull pranks on people; he likes to jump out of closets and scare
his co-workers, and also messes with employee’s desks while they are not in the office.
The following year, Susan, a victim’s advocate, notices that only she and the office’s
4 other female employees are actually required to use the new time clock. The office’s
male employees initially started out using it, but stopped over time. She suspects the
Prosecutor told the men they did not need to use the time clock. Susan also notices
that the Prosecntor never asks the male employees any questions about their internet
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usage and does not monitor their internet history. Susan also notices that the
Prosecutor does not pull any pranks on any male employees.

One day, the Prosecutor comes to talk to Susan. He is holding an AR-15 rifle that is
evidence in a case. He stands over her desk, holding the rifle, and starts making off-
color jokes and makes a few references to the gun being loaded. Susan, terrified,
complains about the Prosecutor’s conduct to a friend, who is also a Sheriff’s Deputy.
The SherifPs Deputy notifies the Prosecutor he is investigating the Prosecutor’s
conduct with the rifle following a .complaint from Susan. That same day, the
Prosecutor tells Susan she is terminated. Susan sues for gender discrimination, hostile
work environment, and retaliation. ‘

o Was Susan subject to a hostile work environment?

o Do you think she was discriminated against?

® Do you think the Prosecutor retaliated against her?

CORSA Sample Discrimination and Harassment Policy
° Retaliation

Anti-discrimination laws prohibit retaliatory conduct against individuals
who file a discrimination charge, testify, or participate in any way in an
investigation, proceeding, or lawsuit under these laws, or who oppose
employment practices that they reasonably believe discriminate against
protected individuals, in violation of these laws. The law also prevents
retaliatory conduct against individuals who are close personal friends or
family members with an-individial who engaged in protected conduct. The
County and its supervisors and employees shall not in any way retaliate
against an individual for filing a complaint, reporting harassment,
participating in an investigation, or engaging in any other protected activity.
Any employee who feels he has been subjected to retaliatory conduct as a

.~ result of actions taken under this policy, or as a result of his relationship with
someone who took action under this policy, shall report the conduct to [At
Least Two, No More Than Four Designees, Title, Phone Number]
immediately. Disciplinary action for filing a false complaint is not a
retaliatory act.

Scenario #9(a): A JFS Director is accused of various acts of misconduct by her
Administrative Assistant. After returning from administrative leave with pay at the
conclusion of the investigation, the Director wants to fire the Administrative
Assistant, Can she?

15
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Considerations:

Review Discipline Policy
. ] . , ' !

Did the Assistant violate other rules?. Lo

Is termination how others in similar situations were treated?
. .

Was she honest during the process?

CORSA Sample Discrimination and Harassment Policy

False Complaints

Legitimate complaints made in good faith are strongly encouraged; however,
false complaints or complaints made in bad faith will not be tolerated. Failure
to prove unlawful discrimination or harassment will not constitute a false
complaint without further evidence of bad faith. False complaints are
considered to be a violation of this policy.

- Scenario #9(b): The Director does not fire the Administrative Assistant, but

rather gives a poor performance evaluation.

® - Is this retaliation? i

‘Scenario #9(c): The Investigation does not find any unlawful harassment or

discrimination. However, the Director engaged in improper behavior in
violation of other policies.
° Is she still able to be dlsclpllned'7

Scenarlo #9((1) The Director engaged in unlawful harassment

° Maust she be terminated?

CORSA Sample Discrimination and Harassment. Policy

Corrective Action o ) st

If the County determines unlawful discrimination, harassment, or ‘retaliation
has taken place, appropriate corrective action will be taken, up to and including
termination. The corrective action will be designed to stop the unlawful

conduct and prevent its reoccurrence. If appropriate, law enforcement
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agencies or other licensing bodies will be notified. Any individual exhibiting
retaliatory or harassing behavior towards an employee who exercised a right
under this policy, or who is a close personal friend or family member of
someone who exercised a right under this policy, will be subject to discipline,
as will any employee who has knowledge of unlawful conduct and allows that
conduct to go unaddressed.

V1L

WHAT SHOULD SUPERVISORS DO?

n"l

C.

F‘\
[

Report Immediately: Report the behavior to your employer immediately. Delay
can hamper an investigation and allow the harassment to escalate.

Confront the Harasser: Inform him or her that you are offended by his/her
conduct and to stop it immediately.

Keep Notes: Report the offensive behavior, noting the time, place, and substance
of each incident and any witnesses.

Follow Your Policy: Know it and follow it.

File an Internal Complaint: If the unlawful conduct continues, submit a complaint
to your supervisor, or if necessary to your harasser’s supervisor, and send a copy to
the harasser.

Monitor Own Conduct: Be careful of your own conduct, and make certain that it
is not inconsistent or ambiguous - don’t laugh at an unwelcome joke one day, then
cry foul the next day. If it is offensive, tell them so immediately. Do not smile or
flirt back.

Supervisors Must be Self-Aware: Are You Engaging in Unlawful Conduct?

‘ 1. Would you be embarrassed to see your remarks or behavior reported in the

newspaper or described to your spouse?

2 How would you view this behavior if it was directed by someone else
toward your spouse, significant other, child or parent?

3. Do not assume your coworkers or employees enjoy comments about their
appearance, hearing sexually or.racially oriented jokes or comments, being
touched, stared at, or propositioned. It may not be considered a compliment.

4. Recognize that everyone may have different thresholds as to what they
consider offensive. .
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5. Develop awareness that another person’s heritage or cultural background
- may result in different reactions or conduct.

6. Politely explain personal sensitivities to those who may not understand.

VIll. OTHER ISSUES
A OCRC/EEOC Charges

The Ohio Civil Rights Commission and Equal Employment Opportunity
Commission provide additional avenues for employees to pursue actions:against
their Employer.

B. Grievances

Employee grievances can hurt the employer in many different ways. For example,
if the employee ultimately prevails, he/she may be owed backpay, etc. The extra
cost of outside counsel to represent the Employer, as well as the cost of an
arbitrator, lost work time due to employees testifying, and the possibility of the
grievance negatively impacting workplace office morale all are additional risks of
grievances that should not be overlooked.

Check the language in your grievance procedure. Recent caselaw prohibits
grievance procedures from requiring an employee to hold his or her grievance in
abeyance if the employee also files an EEOC/OCRC Claim. This would likely also
extend to any FLSA claims an employee reports to the Department of Labor.

Caselaw:
Watford v. Jefferson County Pub. School, 840 F.3d 448 (6th Cir. Sept. 1, 2017).

Joyce Watford was terminated from her position as a teacher for the Jefferson
County Public School District. Watford was the member of a union, the Jefferson
County Teachers Association, so she also filed a grievance, alleging her termination
was based on race, sex, and age discrimination. Watford filed an EEOC charge as
well, about four months after she filed the grievance.

The CBA between the School District and the Teacher’s Association permitted
employees to file a grievance alleging he or she was discriminated against but
requires that grievance proceedings be held in.abeyance if the employee also files
a charge of discrimination with the EEOC.

After Watford was notified her grievance would be held in abeyance pending the
results of her EEOC charge, Watford filed a second EEOC charge. In the second
charge, Watford argued that holding her grievance in abeyance was retaliation for
filing an EEOC charge. The EEOC issued a decision finding there was reasonable
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cause to believe that holding the grievance proceedings in abeyance was retaliation
for filing an EEOC claim.

Watford filed a lawsuit, alleging the CBA provision that required grievances to be
held in abeyance was retaliatory on its face, among other claims. After filing the
lawsuit, Watford filed additional EEOC claims against the Teacher’s Union and the
School District.

The Iower court found the School District and Teacher’s Union were entitled to
summary judgment on Watford’s claims, which Watford appealed.

The Sixth Circuit reversed in favor of Watford, finding the CBA was retaliatory on
its face because holding grievance proceedings in abeyance would dissuade an
employee from making a discrimination charge’ because filing a charge of
discrimination was likely to stall the grievance proceedings indefinitely. The Sixth
Circuit also found both the School Board and the Teacher’s Union’s conduct,
holding the grievance in abeyance, constituted an adverse employment action.

The Court reasoned the CBA’s language gave Watford two choices: choose the
CBA'’s grievance procedure or file an EEOC charge. Those choices, though, did
not actually give Watford options because, “many reasonable employees would be
dissuaded from filing an EEOC charge, preferring instead to resolve their claims
quickly outside of the judicial process.”

Public Records Law

Employers should keep in mind that all of the steps in the investigation process
will most likely be public record and therefore available upon request.

So, don’t promise confidentiality!

Workplace Bullying
1. Definition
a. Any behavior that is repeated, systematic and directed toward an

employee or group of employees that a reasonable person under the
circumstances would expect to victimize, humiliate, undermine or
threaten another employee and which creates a risk to health and
safety.

b. Attitude distinguished - Employers cannot discipline someone for
his/her attitude, defined as “a mental position or a feeling or emotion
with regard to a fact or state” (Webster’s 9" New Collegiate
Dictionary). However, attitude manifests itself in behaviors and
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employers can, and should, discipline for any behavior that does not
meet the standards expected in the agency. -

A Common Problem for Employers

a. Common complaints falling under this category include: being
excluded from work related gatherings; others being consistently
late to your meetings; being given the “silent treatment”; receiving
rude treatment; given little or no feedback; being yelled at or talked
to in a hostile manner; being the target of rumors and/or othérs will
not deny the falsity of those rumors, etc.

b. While some of the aforementioned behavior seems innocuous,
employees and employers should be aware of the frequency with
which the behaviors occur, whether the behaviors are targeted
toward a certain individual or group, and note any escalation of the
behavior or incidents. It is significantly easier to address these
behaviors early on rather than allow them to become part of the
culture.

Characteristics

a. Verbal Abuse

i Shouting, swearing, using foul language, spreading gossip,
blaming the employee, threatening job loss, unwarranted
criticism, putting employee down in front of others, teasing.

b. Non-verbal Abuse .

i. Ignoring employee, consistent failure to follow-up,
excluding employees from meetings and social, events,
treating employee rudely, unreasonable work demands,
rolling eyes.

Harassment vs. Bullying !

a. Harassment or discrimination in the legal sense involves actions or
inactions taken against an individual for legally impermissible
reasons (race, color, sex, age, religion, national origin, disability
status, military status).

b. Bullying often does not occur because of a protected status, which
can make it difficult to pursue legally.
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5. Personality Clashes vs. Bullying

a. Clash in perceptions, goals or values versus attempts to demean a
co-worker.

b. Does anyone stand to gain out of the interaction?

CORSA\TRAINING\2019 Training\Outlines\2. Harassment and Discrimination Qutline.docx
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CORSA

A4

CORSA is a property
and liability risk
sharing pool
established by
CCAO in 1987 when
commercial liability
insurance was
either unavailable
or unaffordable.
The vast majority

of counties,
municipalities,
townships and
schools in both
Ohio and across the
country purchase
their property and
liability coverage
through risk sharing

pools. CORSA
provides members

CORSA Risk Management Services

CORSA Loss Control Staff:

Available Services and Benefits

HR Helpline

Award-Winning Model Personnel Policy Manual
On-Location Training Seminars

HR Tool Kit

On-Line Training (CORSA University)

Broadcast Email

Cyber Security

Property Appraisals

Preventive Maintenance Program (Facility Dude)
Contract Review

In-Person and Online Defensive Driving Classes
Loss Control Surveys

Flood Risk Control

Departmental Risk Control Training

Frank Hatfield

Risk Control Manager
614-220-0639 (office)
614-560-1474 (cell)

Counties located north of I-70
Mazanec, Raskin and Ryder
David Smith

440-424-0016

with comprehensive fhatfield@ccao.org

property and ) )

liability coverage Jl_m Hale Countle§ located south of I-70

and high-quality Risk Control Consultant Isaac Wiles

Tt §14—246-163O Jeff Stankunas
jhale@ccao.org 614-221-2121

services at a stable

and competitive cost. Ken Hilty

Risk Control Law Enforcement
614-357-6966
cc khilty@ccao.org
88 AO 209 E. State Street, Columbus, Ohio 43215
Tel: 888-757-1904 or 614-221-5627 Fax: 614-220-0209

www.corsa.org
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CORSA provides
members with
comprehensive property
and liability coverage
and high quality risk
management services
at a stable and
competitive cost.

In response to an
increasing risk and
liability placed upon
law enforcement

and corrections,
CORSA created a

law enforcement/
corrections help desk
in 2010. This help desk
provides assistance
with expert advice on
legal, law enforcement/
corrections matters
through services from
Legal Liability Risk
Management Institute.
(LLRMI)

Available Services and Benefits

Law Enforcement & Corrections
Risk Management Services

« Best Practice Law Enforcement and Corrections Policies
* Policy Review & Revision with LLRM|

¢ Regional Law Enforcement and Corrections Training Seminars

* Online Training from LLRMI (Bridge)
« MILO Decision-Based Training Simulator
¢ Leadership Perspective Classes

¢« NAMI Classes

* Performance Reviews for Law Enforcement &

Corrections Operations

» Law Enforcement & Corrections Help Desk
= HR Helpline for employee issues
* Online Training (CORSA University)

CORSA Loss Control Staff:
Frank Hatfield

Risk Control Manager
614-220-0639 (office)
614-560-1474 (cell)
fhatfield@ccao.org

Ken Hilty

Risk Control Law Enforcement
614-357-6966
khilty@ccao.org

Milo Training:

Steve Flory

419-769-1133
countylinefirearms@yahoo.com

HR Helpline:

Counties located north of I-70
Mazanec, Raskin and Ryder
David Smith

440-424-0016

Counties located south of I-70
Isaac Wiles

Jeff Stankunas
614-221-2121

LLRMI/Help Desk:
For more information please
contact Ken Hilty

209 E. State Street, Columbus, Chio 43215
Tel: 888-757-1904 or 614-221-5627 Fax: 614-220-0209
www.corsa.org
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