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 An “auditor” is not a specific 
position, title, or job. 

 Individuals who self-identify as 
Auditors do not have any 
additional powers from the 
general public.

 Their purpose is to test the limits 
of  various constitutional rights or 
laws for monetary gain, notoriety, 
or both. 
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What is an Auditor?
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Auditors can come in a variety of  forms, the most 
common include:

 First Amendment Auditors
 Public Records Auditors
 Open Meetings Act Auditors
 Second Amendment Auditors
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Different Types of  Auditors
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What is a First Amendment Auditor?

Purpose is a test of  
the 1st Amendment

Encounter is 
broadcast to the 
public via social 
media + YouTube

Primary goal is to 
provoke a 
reaction, even a 
lawsuit

Activists or citizen 
journalists targeting a 
government facility, 
employee or event

Likely demanding 
answers and 
attempting to explore 
a building or crime 
scene

Encounters are 
recorded
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Legal Background

 What is protected 
by the First 
Amendment?
 Visual 
 Audio
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First Amendment Auditors—
Do They Have the Right?

6
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Legal Rights
 Forum – Where can this 

happen?
 Traditional
 e.g. park

 Designated
 e.g. meeting 

facilities
 Limited
 e.g. Open space for 

limited uses/topics
 Non-public
 e.g. spaces not open 

to the public
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Legal Rights

 Restrictions? 

 Time
 Place
 Manner
 Viewpoint 

neutral
 Reasonable
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What are First Amendment 
Auditors Recording?

 Public buildings

 Parking lots

 Individuals on a public sidewalks

 Parks

 Public Vehicles (including confirming locked while 
parked)

 Personal Vehicles

9
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First Amendment Auditors—
Do They Have the Right?
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First Amendment 
Auditor tells 
officer “You are 
dismissed.” 
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First Amendment Auditors—
Do They Have the Right?
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Can Someone Lawfully Video in a 
Public Space?

 Generally, if  in a public space, an individual has the 
ability to photograph/video anything in plain view.

 What about audio?

 Ohio is a one-party state, but…consent is not 
required where speaker does not have an ordinary 
expectation of  privacy.
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Can Someone Lawfully Video in a 
Public Space?
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Legal Considerations

Freedom of  the press includes the right to 
record video and audio.

• Am. Civil Liberties Union of  IL v. Alvarez, No. 11-
1286 (7th Cir. 2012).

 The act of  making an audio or audiovisual recording 
is necessarily included within the First Amendment’s 
guarantee of  speech and press rights.

• Lovell v. City of  Griffin, 303 U.S. 444 (1938).
 The press comprehends every sort of  publication 

which affords a vehicle of  information and opinion.
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Legal Considerations

 Branzburg v. Hayes, 408 U.S. 665 (1972).
• The First Amendment does not provide the 

press a right of  special access to information not 
otherwise available to the public, generally.

 Glik v. Cunniffe, No. 10-1764 (1st Cir. 2011).

• Recording police and other government officials 
in the discharge of  their duties is explicitly 
allowed.

15
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How to Respond?

How to Prepare

Know how to recognize 
auditors

 Ensure public areas of  

building are clearly marked

 Educate your employees

 Establish guidelines

 Ensure police personnel are 
prepared for out-of-building 
encounters

 Consult with your attorney

Know the law and their rights

When in doubt…contact law 
enforcement
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Librarian Loses It

4/15/2025 Leadership Conference 020



How to Respond?
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How to Respond
Don’t overreact- acknowledge their right to 

record
 Be prepared to be provoked
        - Repeated questions
        - Not satisfied with answers
        - Profanity
Know when you need help from a co-

worker/supervisor
Keep it short – continue business   as usual
 Boring is good
 Understand anything that you do may end 

up on YouTube or in a   1st Amendment 
Lawsuit
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Are There Any Limitations?

 Cannot interfere/disrupt services

 Block access

 Secure areas where video recording is prohibited

 No greater access to facility

 Establish policies

 Limit business in public areas

 Content Neutral

19
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Are There Any Limitations?

• Confidential Information
• Work-related
• Discipline
• Asked to Leave
• Public Records

What 
About 

Employees 
Recording 

One 
Another?

20
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Ohio Sunshine Laws

21

The Sunshine Manual is “a road map for citizens who 
want more information about how their government 
operates and how it uses their money.”

 Provides rules pertaining to public records and open 
meetings

 The rules generally favor open government, transparency, 
and liberal construction in favor of  the public
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How Do These Auditors Operate?
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This video features Brian Ames, a successful Public Records 
Auditor and Open Meetings Act Bounty Hunter who has 

initiated over a dozen lawsuits across Ohio.
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Public Record Auditors

A public record auditor is a person who 
targets public officials or offices with 

numerous, large and high-volume public 
records requests in the hopes of  catching 

public record violations to cash in on. 

23
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Public Record Auditors

Common issues public records auditors look for:
1. Over-denial of  records;
2. Unspecific support for record denials; 
3. Failure to inform requester how documents are 

stored or other failures to communicate with the 
requester;

4. Shortcomings in storing documents on personal 
devices;

5. Inaccurate and outdated retention schedules. 

24
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Public Record Auditors

Potential solutions for managing 
public records auditors:
 Charge the actual costs of  producing 

records;
 Permit them to inspect in person;
 Be open to communicating with them 

before outright denying requests;
 Stick to written communications;
 Be explicit and exhaustive when 

denying any public records requests. 
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Public Record Auditors

No duty to create new records

No duty to search every record for 
requested information

No duty to provide in-depth explanation of  
office’s software and data systems
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Open Meetings Act Auditors

Common issues open meetings act auditors look for:

 Improperly noticing executive session

27

 Failing to 
record 
accurate 
meeting 
minutes

 Texting, 
whispering, and 
other secretive 
communications
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Open Meetings Act Auditors

Potential solutions for managing open meetings act 
auditors:

 Retrain staff  regarding accurate meeting minutes.

 Refresh yourself  on proper language for moving into 
executive session.

28
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Thank You!

IF YOU HAVE ANY QUESTIONS, PLEASE ASK!

David C. Moser

7775 Walton Parkway, Suite 200
New Albany, Ohio 43054

PH: 614-221-1216
dmoser@fisheldowney.com

www.fisheldowney.com
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Prevent Costly Employment Claims 
by Consistent Application of 

Workplace Policies

County Risk Sharing Authority
209 E. State Street

Columbus, Ohio 43215

PH: 614-221-5627
FX: 614-220-0209
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Employee Performance 
Evaluations
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Performance Evaluations:  Not Always Easy

3
4/15/2025 Leadership Conference 035



What is a Performance Evaluation?  
• A performance appraisal or evaluation has 

been succinctly defined as: “the process of 
establishing a written standard of performance 
criteria and both telling employees about 
those standards and frequently informing 
them how they are performing in relation to the 
standards.”  See Donald W. Myers, Human 
Resources Management 310 (2d ed. 1992).

44/15/2025 Leadership Conference 036



Why Have Performance Evaluations?
 Today’s Use of Performance Evaluations

 Historically:  Post-World War II development
 Today’s Use:  As part of an overall performance 

system

 Evaluations and performance reviews can be an 
employer’s greatest tool for improving an employee’s 
performance and retaining employees. 

 Good evaluations communicate the employer’s standards and 
goals in relation to the employee’s performance.

 Poor evaluations fail to address inadequate performance and 
do not change the behavior. 

5
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THE ROLE OF 
PERFORMANCE 
EVALUATIONS

• Measure past employee 
performance.

• Evaluate the workplace.
• Communicate/Reinforce 

standards of conduct.
• Determine 

departmental/individual training 
needs.

• Help supervisors make better 
hiring decisions.

• Determine raises.
• Assist in appeals.
• Can help make a winning 

defense!
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What Should A Performance Evaluation 
“System” Include?

 The Job Description 

 Continual 
Management Feedback 

7
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Job Description

8
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What Should A Performance 
Evaluation “System” Include? 

•Discipline

9
4/15/2025 Leadership Conference 041


[bookmark: page1]

[bookmark: page2]

image1.jpeg

State of Ohio Order of Removal, Reduction, Suspension,

Department of Administrative Services Fine, Involuntary Disability Separation
m
M

This will notify you that you are; D removed; D suspended; D suspended (working); D fined;
D involuntary disability separated,; D reduced in pay, from your position of

and/or reduced to new position of

(if applicable)
effective
(date)

The reason for this action is that you have been guilty of (List relevant R.C. 124.34 disciplinary offense(s)).
(Section not applicable for involuntary disability separation.)

Specifically:

Notice of pre-disciplinary/separation hearing given to employee:
(date)

Pre-disciplinary/separation hearing held or waived:
(date)

Employee allowed to meet with employer: D Yes EI No

Order hand-delivered to employee:
(date, if hand-delivered)

If employee is suspended, list dates of suspension:

Sgnedat 00000 Ohio
(city) (date)

Counter signature, if applicable

Counter signature, if applicable Type Name and Title of Appointing Authority

Counter signature, if applicable Type Department, Agency, or Institution

ignature of Appointing Authority

ADM 4055 (Rev. 6-99)/PDF Important: See attachment for Employer and Employee Instructions.
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IMPORTANT INSTRUCTIONS TO THE APPOINTING AUTHORITY

() Actual signature means Lhat each Order served on the employse must contain
the actual signature of the Appointing Authority. Appointing Authority means the actual
appointing officer of the department ar agency as well as any approving officer or board
required by law. If the appointment of an employee requires the approval of a board or
commission, then a certified copy of lhe resolution of such board or commission
approving lhe action must accompany this Order unless the actual signatures of the
members of the board or commission appear on the front of the Order served on the
employee.

(2) The Appointing Authorily must set forth in detail the particular acts and
circumstances constituting the offense(s) charged. Evidence presented on appeal must
be limited to that which relates to the charge{s) made; hence the Appointing Authority
must set forth the charges(s) broadly enough to encompass all the evidence the
Appointing Authority intends to offer. It is equally important that the Appoeinting Authority
fully state the ground(s) for the acticn

(3} The Appointing Autherity MUST provide an original of the Order to the employee
on or hefore the effective date. The date on which the Order is served is the date the
Order is delivered to the employee by hand or to the employee’s lasl known mailing
address by certified United States mail, whichever occurs first.

IMPORTANT INSTRUCTIONS TO THE EMPLOYEE

If you wish to appeal this action, then you must file your written appeal with the State
Personnel Board of Review (SPER) at 65 East State Street, 12" Floor, Columbus, Chio
43215-4213. Your appeal must actually be received and time-stamped by SPBR by
the tenth calendar day from the date this Order was served. For the purposes of
your appeal, the date on which this Order is served is the date the Order is delivered to
you by hand or to your last known mailing address, as maintained by your Appointing
Authority, by certified United States mail, whichever occurs first.  You may obtain
SPBR’s Administrative Rules by writing the above office or by telephoning SPBR at
(614) 466-7046. You may also obtain the rules at SPBR’s website at http://pbr.chic.gov.

Example of deadline to file appeal:

An employee is given a 40-hour suspension. The suspension is to begin on October 11
and run five working days through October 15. The employee is served with the
forthcoming suspension Order on October 8. The employee has until October 18 fo file
a written appeal (ten days from the date the employee was served with the Order).

Reminder: If you are employed by a municipalily or township that has a civil service
commission, your appeal lies with that commission and not SPBR

You may contact SPBR at {614} 466-7046 regarding the above information or regarding
SPBR's jurisdiction or you may visit our wehsite at htip://pkr ohio.gov.








What Should A Performance 
Evaluation “System” Include?

•Written Evaluation

10
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THE PERFORMANCE 
EVALUATION

Should:
• Include Goals and 

Objectives of the 
organization

• Include a Scoring System
• Be Cost Effective
• Strive to Eliminate Rater 

Errors; and 
• Compare Performance and 

Growth to defined 
performance objectives.
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Sample Evaluation Criteria:

Quality of Work Leadership Communication Planning/Organizing

Respect/Inclusiveness Service Safety
Any other suggestions? 

This may vary by 
department.

12
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Performance Evaluation

13
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• Vagueness of 
Standards

• Late/Sporadic 
Appraisals

• Surprise!

• Employee buy-in… or 
not…

Common Evaluation Errors
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REDUCING 
RATER 

ERRORS

Best Protection = 
Rater Training! Consistency is Key!

Have someone else 
review. Stick with the facts.

Don’t Sugarcoat the 
Message.
• What you say should be 

consistent with what’s on 
the evaluation form.
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RECOMMENDATIONS FOR 
CONDUCTING PROPER 
PERFORMANCE REVIEWS

• Do Not be Afraid to Give 
Negative Evaluations

• Stick with What Works – Use 
a Standard Form/Procedure

• Be Honest and Specific
• Be Prepared
• Review Performance 

Evaluations Before Providing 
them to an Employee
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Performance Evaluation

18
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Investigations & Discipline

4/15/2025 Leadership Conference 051



JUST CAUSE
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Standards for Imposing Discipline
 7-Part Test

1. Notice;
2. Reasonable Rule;
3. Investigation;
4. Fair & Impartial Investigation;
5. Proof;
6. Evenhanded and Non-Discriminatory Application of Rules 

and Penalties; and
7. Was the Discipline Related to the Seriousness of the 
Offense and to the Employee’s Work Record?

21
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Standard of Conduct

 Establishing a Standard of Conduct

 Statutes 

 Personnel Policy Manuals 

 Collective Bargaining Agreements

 Conveying and Implementing the Standard

22
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TYPICAL 
FORMS

Verbal and/or written reprimand

Suspension (paid or unpaid)

Reassignments

Removal

Reduction in pay or position

Reduction in longevity

Forfeiture of paid leave

Agreed upon penalty
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Basis For Disciplinary Action

Incompetency

Inefficiency

Dishonesty

Drunkenness

Immoral conduct

Insubordination

Discourteous 
treatment 
• of public

Neglect of duty

Violation of any work 
rule or policy of 
appointing authority

Failure of good behavior

Misfeasance

Malfeasance
Nonfeasance
Conviction of a felony

24
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Procedural Issues with Disciplining

 Conducting the 
Investigation.

 Who is responsible 
for the 
investigation?

 Documentation.  Document all 
steps or stages in the 
investigation:

 Interviews.

 Witness Statements.  Written 
witness statements should be 
gathered and transcribed.

 Personnel Files.  Personnel files 
must be thoroughly reviewed.

25
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Garrity Warning/Internal Affairs 
Investigation

26

 If an employee’s refusal to answer is based on their 
concern that such answers will incriminate them, 
they may not be removed for failing to answer 
unless and until they are told that their answers 
will not be used against them in any criminal 
proceeding.  Garrity v. New Jersey, 385 U.S. 493 
(1967). 

 McKinley v. City of Mansfield, 404 F.3d 418                              
(6th Cir. 2005).

 Thompson v. State, 2010 WL 4394265                                    
(Ga. 2010). 4/15/2025 Leadership Conference 058



Piper Warnings
 Ohio Revised Code, Section 9.84

 In re Civil Service Charges & Specs. Against Piper (2000), 88 
Ohio St.3d 308, the Ohio Supreme Court was asked to 
decide “whether a police officer who was the subject of an 
internal affairs investigation and who was compelled to 
appear before a superior officer for the purpose of 
answering questions, was entitled to legal representation 
pursuant to Ohio Revised Code (O.R.C.) 9.84.”  The Court 
held that the police officer was “appearing as a witness and, 
therefore, shall be permitted to be accompanied, 
represented, and advised by an attorney.” 

27
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 
Conducting 

the 
Investigation



28
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Conducting an Effective 
Disciplinary 

Investigation

• When to Investigate?
• Why Investigate?
• Pre-Investigation Process
• Who Should Lead the 

Investigation?
• What to do with the 

Accused Pending 
Disciplinary Investigations

• Conducting the 
Investigation
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• A thorough investigation should 
conclude with a report 
summarizing the findings of the 
investigation.

• Contents
• Summary of the issue/allegation 

of the investigation;
• Chronology of events;
• Analysis of the factual findings 

noting any discrepancies in 
testimony, credibility of 
witnesses, and any other 
pertinent observations;

• Conclusion; and
• Recommendation.

Concluding the 
Investigation
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Post-Investigation

 Pre-disciplinary Conference/Loudermill
 Loudermill v. Cleveland Bd. of Edn., 470 U.S. 532 

(1985).
  The discharge must be preceded with a notice;

 The employee must be afforded a pre-termination hearing;

 The pre-termination review need not be elaborate; 

 The employee must be given notice and the opportunity to review the 
employer’s evidence; and

 The employee must be allowed a meaningful opportunity to respond to 
the grounds for discipline and to present their position either in writing 
or in person before any proposed action is taken.

32
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Post-Investigation

Procedural 
issues for 

Pre-
Disciplinary 
Conferences

Bias of the 
reviewer - 

neutral 
reviewer

Full hearing 
not required; 
no guarantee 
to confront 
witnesses

Collective 
Bargaining 

Agreements

Employer 
Policies

34
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Disciplinary Issues Under 
Collective Bargaining

 Time Limits 

 Employee Rights 

 In re: Davenport, SERB 95-023 (12/29/95).

 Invoking the Right to Representation

 Reassignment During Investigation

35
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Grievance Procedure and Arbitration

 Burden of Proof 

 Authority of the Arbitrator

 Appeal of the Arbitrator’s Award

36
4/15/2025 Leadership Conference 068



Employee Defenses

 Discrimination/Retaliation

 Disparate Treatment

 Civil Rights Violations/42 U.S.C. 
Section 1983

37
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Determination of Discipline

 Evidence

 Disparate Treatment

 Progressive Discipline

38
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Other  Issues Involved with Discipline

 Settlement Agreements

 Last Chance Agreements

 Public Records

39
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Public Records
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Introduction and Current State
 of Public Records

 The Standard for Public Records In Ohio.

 “The rule in Ohio is that public records are the people’s 
records and that officials in whose custody they happen 
to be, are merely trustees for the people.”

41
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Public Records - Definition

OHIO REVISED CODE § 149.011(G): 

 “Records” include any document, device or item 
regardless of physical form or characteristics, 
including an electronic record as defined in section 
1306.01 of the Revised Code, created or received by 
or coming under the jurisdiction of any public office 
of the state or its political subdivisions, which serves 
to document the organization, functions, policies, 
decision procedures, operations or other activities of 
the office.

42
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Proper Request for Public Records
Request access to the public record.

Identify the records requested with sufficient clarity.

Any person, including corporations, individuals, and other 
governmental agencies may request public records.
• Any age, not required to be an Ohio citizen.

May designate someone else to inspect or retrieve 
copies.

An incarcerated person may make a public records request, 
but if the requested record concerns a criminal investigation 
or prosecution, the incarcerated person must follow very 
strict guidelines. R.C. 149.43(B)(8).

43
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Invalid Reasons for Denying a 
Valid Public Records Request

 It will take too much time to find.

 It is not your record.

 You need to tell me why you want the document.

 You must pay me for the hours spent finding the 
records before I release them to you.

 You must pay me before I allow you to inspect the 
document.

 You did not put your request in writing.

44
4/15/2025 Leadership Conference 076



Overly Broad, Ambiguous, 
and Voluminous Requests

 Burden to identify a public record with sufficient 
clarity is minimal.

 Organize and maintain records.

 If overly broad – you may deny the request, but shall 
provide requester the opportunity to revise and 
submit a new request.

 A public office is not required to produce a complete 
duplication of voluminous files.

45
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Prompt and Reasonable Responses

 Prompt inspection of public records.

 Upon request, copies of public records within a 
reasonable amount of time. 

 The public office bears the burden of proving that it 
responded quickly enough to the public records 
request.

46
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Making the Record

 Redaction – obscuring or 
deleting information that is 
exempt from a record.

 Document all refusals to 
amend responses or accept 
partial responses until the 
request can be completely 
satisfied.

47
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Statutory Damages, Court Costs, and 
Attorney Fees

 Any aggrieved person has the ability to enforce the 
Public Records Act.

 Ohio Attorney General has no enforcement 
authority on the public’s behalf.

 Two Options:

 (1) Mandamus Action; OR

 (2) Ohio Court of Claims expedited process

48
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First Amendment Auditors and How 
NOT to Deal With Them…
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ADA
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The Americans with Disabilities Act

• The County prohibits discrimination in hiring, 
promotions, transfers, or any other benefit or 
privilege of employment, of any qualified individual 
with a disability. 

52
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Elements

 To prove a claim of 
discrimination under the ADA, 
plaintiffs must establish that:

 They have a disability;

 They are otherwise qualified 
for the position; and 

 Their employer discriminated 
against them on the basis of 
their disability.

53
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Determining if an Employee has a Disability

 Elements.  An individual is protected by the 
ADA if that individual:

1.  Has a physical or mental impairment that 
substantially limits a major life activity;

2.  Has a record of a substantially limiting 
impairment; or

3.  Is regarded as having a substantially limiting 
impairment.

54
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Qualified Individual with a Disability: 
Who is a “Qualified Individual”?

 The individual must satisfy the requisite skills, 
experience, education and other job-related 
requirements of the position.

 Must be able to perform the essential functions 
with/without a reasonable accommodation.

 The ADA does not interfere with the right of an 
employer to hire the best-qualified applicant. 

55
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Evidence of Essential Function

 The employer’s judgment as to which 
functions are essential;

 Written job descriptions prepared before 
advertising or interviewing for a job. 29 C.F.R. 
§1630.2(n)(3); 

 The actual work experience of current and 
past employees in that position;

56
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Evidence of Essential Function

 The actual time spent performing that 
function;

 The consequences of not requiring that 
employee to perform that function; and

 The terms of a collective bargaining               
agreement.

57
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Reasonable Accommodation

 A reasonable accommodation is any change or 
adjustment to a job or work environment that 
permits a qualified applicant or employee with a 
disability to participate in the job application 
process, to perform the essential functions of the 
job, or to enjoy the benefits and privileges of 
employment equal to those enjoyed by 
employees without disabilities. 

 Examples: job restricting; modified work 
schedule; reassignment to vacant positions; etc.

 Light Duty

58
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Defenses to Not Making a 
Reasonable Accommodation

 Undue Hardship

Undue hardship means that an accommodation 
would be unduly costly, substantial or disruptive, 
or would fundamentally alter the nature or 
operation of the business.

 Uncertain Return Dates from Leave Constitutes 
Undue Hardship

 Aston v. Tapco Int’l Corp., 631 Fed. Appx. 292, 
2015 U.S. App. LEXIS 20610 (6th Cir., Nov. 23, 
2015).

59
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Direct Threat

 Direct threat is a significant risk of substantial harm.  
42 U.S.C. § 12111(3).

 Substantial harm is more than a slightly increased risk 
of harm and more than a speculative or remote risk. 

1.  The duration of the risk;

2.  The nature and severity of the potential harm;

3.  The likelihood that the potential harm will occur; or

4.  The imminence of the potential harm.
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The Interactive Process – 
Individualized Inquiry

 Employee suggestions of 
reasonable accommodation

 Entitled to reasonable 
accommodation

 Not the best or         
preferred accommodation

 Document the process

 Union involvement
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Disability Separations
 If a classified employee remains unable to perform the 

essential functions of the position after exhausting 
available leaves, the employee may request a voluntary 
disability separation.  If, after exhausting available leave,  
an employee refuses to request a voluntary disability 
separation, an Appointing Authority may place the 
employee on an involuntary disability separation if the 
Appointing Authority has substantial, credible medical 
evidence to indicate that the employee remains disabled 
and incapable of performing the essential job duties.    
Such involuntary disability separation may be done in 
accordance with Ohio Administrative Code (O.A.C.)  
Chapter 123:1-30. 
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Calling in 
sick…
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FMLA: Qualifying Reasons
 Upon birth of an employee’s child and in order to care 

for the child.

 Upon the placement of a child with an employee for 
adoption or foster care.

 When an employee is needed to care for an immediate 
family member who has a serious health condition.
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Substitution of Paid Leave

Policy Requirements

Collective Bargaining Agreement

Permissible paid leave for FMLA 
absence

66
4/15/2025 Leadership Conference 098



How Do I Handle Intermittent Leave?

 What qualifies for intermittent leave?

 Obligation to be non-disruptive
 Can I reassign?

 Recertification?
 Duration of Certification
 Request for an Extension
 Change in Circumstances
 Fraud
 Abuse/Misuse

67
4/15/2025 Leadership Conference 099



Certification Requirements

Employer must investigate and 
designate FMLA when applicable

Notice to employee

Recertification by employee
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What Else Should We Be Concerned 
About With Respect to FMLA?

 Policies
 FMLA
 Sick Leave
 Workers’ Compensation
 Americans with Disabilities Act
 Discipline
 Benefits

 Job Descriptions

 Abuse/Misuse

 Involuntary Disability Separation
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Practice Tips

 Don’t make it easy for employees to call off sick.

 Don’t simply accept a doctor’s excuse if there 
are questions.

 Use the FMLA process to investigate employee 
absences.

 Send the employee to a physician designated by 
the employer.

 Define sick leave abuse and excessive 
absenteeism.
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Drug Investigation
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Pre-Employment Testing

  Introduction
  Public Sector Constitutional Concerns
  Pre-Employment Suspicionless

 How to Minimize Risk
• Consent
• Waiver
• Notice

  Applicants v. Employees
  Safety Sensitive Positions 
  Private Sector
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Current Employees - Reasonable Suspicion 

  Reasonable Suspicion

 Observable Phenomena

  Abnormal Conduct

  Report

  Evidence of Test Tampering

  Information

  Evidence of Usage, Possession, etc.

  What to do with employee believed to be under the 
influence?

 Post-Accident Testing
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Safety-Sensitive Employees

  This exception manifests for employees that 
operate public transportation or vehicles. 

 Two factor focus: 

 Whether the group of people targeted exhibited 
a pronounced problem.

 If not, whether the group occupies a unique 
position making the pronounced drug 
problem unnecessary.

 Magnitude of possible harm.
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Administering Drug Tests

  Need for Clear Directions

  Things to Consider: 

 Transport of employee 
to and from testing site.

 Returning to duty.

 Consequences.
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Medical Marijuana: 
No Duty to Accommodate

 Employers are not required to permit or 
accommodate an employee’s use, possession, 
or distribution of medical marijuana.

  Employers are not prohibited from refusing to 
hire, discharging, disciplining, or otherwise 
taking an adverse employment action against a 
person with respect to hire, tenure, terms, 
conditions or privileges of employment 
because of that person’s use, possession, or 
distribution of medical marijuana.
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Medical Marijuana: 
No Duty to Accommodate

 Employers are not prohibited from establishing 
and enforcing:

 Drug Testing/Drug-free Workplace/                                
Zero Tolerance Policies
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Recreational Marijuana: 
Impact on Employers 

 Even though Issue 2 permitted recreational 
marijuana use, it did not permit individuals to 
file complaints against employers for refusing 
to hire, disciplining, or taking an adverse 
employment against an individual regarding 
employment as a result of marijuana use.
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Recreational Marijuana: 
Impact on Employers 

 Discharge of an employee for marijuana use is 
considered “just cause” if  the employee’s 
marijuana use was in violation of an employer’s 
workplace policy.
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Thank You!

County Risk Sharing Authority
209 E. State Street

Columbus, Ohio 43215

PH: 614-221-5627
FX: 614-220-0209
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